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DeCotiis, FitzPatrick, Cole & Wisler, LLP

Employment Arbitration Clause Upheld

In a recent decision, Williams v. Washington Mutual Bank, United States District Court Judge

Greenaway granted Defendant’s motion to compel arbitration and dismissed the matter. This decision
reinforces employers’ arbitration clauses and also serves as a reminder to have employment

agreements reviewed by counsel prior to distributing same.

In consideration of being hired, Plaintiff signed an employment arbitration agreement. When she was
subsequently terminated, she protested her termination, and claimed that she was fired in retaliation

in violation of New Jersey’s whistleblower law, the Conscientious Employee Protection Act (CEPA).

Plaintiff filed suit in New Jersey Superior Court and Defendant removed the matter to United States
District Court. The Defendant demonstrated that the Plaintiff had signed an agreement which was in
consideration for employment. The Plaintiff argued the agreement to arbitrate was unenforceable
since she had not read same. Relying upon Third Circuit cases, the District Court inquired: Did the
parties seeking or resisting arbitration enter into a valid arbitration agreement? Did the dispute
between those parties fall within the language of the arbitration agreement? In New Jersey, courts
have generally upheld employment contracts if there is “sufficient consideration” to find the

agreement is enforceable.

The wrinkle in this case was whether a plaintiff could waive her statutory right to sue for CEPA
violations. The District Court found that the contractual agreement to arbitrate, even the CEPA
allegation, was, in fact, enforceable because Plaintiff had signed a contract in which she agreed to
arbitrate “any and all disputes” relating to her employment. Plaintiff had not established any fraud,
duress or unconscionable act. Her claim that she was “unaware” of the arbitration clause was not

sufficient for the Court to invalidate the contract.

When drafting employment contracts, it is important to ensure that the language is not overly broad
and to also ensure there is fair consideration for any rights deemed waived by the agreement. It is also
important to ensure the agreement complies with both the Federal Arbitration Act as well as governing
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federal and state laws.

For more information, contact Susan E. Volkert, author of this newsletter, at
svolkert@decotiislaw.com (201-907-5204)

February 26, 2009

The foregoing has been prepared for the general information of clients and friends of the firm. It is not meant
to provide legal advice with respect to any specific matter and should not be acted upon without professional
counsel. If you have any questions or require any further information regarding these or other related
matters, please contact your regular representative at DeCotiis, Fitzpatrick, Cole & Wisler. This material may
be considered advertising under certain rules of professional conduct.

TAX DISCLAIMER: Any tax advice contained in this email message was not intended or written to be used,
and it cannot be used, by any taxpayer for the purpose of avoiding federal tax penalties that may be imposed
on the taxpayer. This disclaimer is provided under U.S. Treasury regulations governing tax practice before the
Internal Revenue Service.
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the sole use of the intended recipient(s), and may contain confidential and privileged information. Any
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contact the sender by reply email and delete the message. Thank you for your cooperation.




