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*1 | NTEREST OF AM CUS CURI AE [ FN1]

FN1. Pursuant to Suprene Court Rule 37.6, amicus states that no person or entity
other than the amcus curiae, and their undersigned counsel nade a nonetary
contribution to the preparation or submi ssion of this brief. No attorney for any
party authored this brief in whole or in part. Witten consent to the filing of
this brief has been obtained fromthe parties in accordance with Supreme Court
Rul e 37.3(a). Copies of the consent letters have been filed with the O erk.



The National Enploynent Lawyers Association (NELA) and its 67 state and | oca
affiliates have a nenbership of over 3,000 attorneys, and NELA is the country's
only professional nenbership organization of |lawers who regularly represent
enpl oyees i n | abor, enploynment and civil rights di sputes. NELAregul arly supports
precedent-setting litigation affecting the rights of individuals in the
wor kpl ace. NELA has filed amicus curiae briefs before this Court and nunerous
courts of appeals regarding the proper interpretation and application of Title
VIl to insure that the rights of workers are fully protected. For exanple, NELA
participated in filing am cus curiae briefs in this Court's decisions in Edel man
v. Lynchburg College, 535 U S. 106 (2002); and West v. Gbson, 527 U S. 212

(1999).

NELA nenbers represent thousands of individuals in this country who have
suffered unl awful enploynent discrimnation, including sex discrinination. The
interest of NELAin this case is to protect the rights of its nenbers' clients,
by ensuring that the goals of Title VIl and the Cvil Rights Act of 1991 to
eradi cate enpl oyment discrimnation are fully realized. NELA submits this brief
because of the i nportance of the i ssues at bar to furthering its goals. For these
reasons, am cus respectfully request that the Court consider its views in support
of the Respondent.

*2 | NTRODUCTI ON

The Cvil Rights Act of 1991 enbodies the intention of Congress to strengthen
and inprove laws redressing unlawful discrimnation. In particular, the Act
states that enpl oyers in m xed-notive cases will incur at least limtedliability
i f an enpl oyee can prove that unlawful discrininationwas a notivating factor for
an enploynment practice. Petitioner urges reversal of the court below on the
ground that the enployee nust use direct evidence to prove that unlaw ul
discrimnation was a notivating factor. However, nothing in the Act or the
sectionin question limts proof to direct evidence. Grafting such a requirenent
onto this section would weaken rather than strengthen the civil rights | aws.

SUMVARY OF ARGUMENT

This Court's analysis should begin with the Gvil R ghts Act of 1991. It was
enacted "to strengthen and inprove federal civil rights laws," not nerely as a
response to Suprene Court cases favoring the enployer. This Act does not contain
a requirenent that an enpl oyee establish through direct evidence that unlawfu
di scrimnation was a notivating factor for an enpl oynent practice. Based on the
pl ain neaning of Section 107(a) of the Act there is no requirenment that proof
nmust be limted to direct evidence.

The Cvil Rights Act of 1991 evidences a strong intent by Congress that
wor kpl aces shoul d be free of unlawful discrimnation. A strong inference exists
that Congress intended to create an incentive for enployers to ensure that their
wor kpl aces avoi d unl awful discrimnation. Consequently, it appropriate for this
Court to provide Faragher type gui dance to enpl oyers

The argunents nmade on behalf of Petitioner are not consistent with the G vi
Ri ghts Act of 1991. First, Justice *3 O Connor's concurrence in Price Waterhouse
does not control the instant matter. Second, there is no basis to construe the
Cvil Rights Act of 1991 narrowy. Third, fears of a greater liability rate are
no basis to require direct evidence in mxed-notive cases. Finally, jury
i nstructions can be crafted as needed to state correctly m xed notive | aw under
the Cvil R ghts Act of 1991

ARGUMENT
. THIS COURT' S ANALYSI S SHOULD BEGN WTH CIVIL RIGATS ACT OF 1991

The statutory provision at the heart of this caseis 42 U.S.C. § 2000e-2(m. It
provi des:

Except as otherwi se provided inthis title, an unlawful enploynent practice is
est abl i shed when the conpl ai ning party denonstrates that race, color, religion
sex, or national originwas a notivating factor for any enpl oynent practice, even
t hough other factors also notivated the practice.

Section 107(a) of the Cvil Rights Act of 1991 added this provision. It was one
of many fundanmental changes to Title VIl of the Civil R ghts Act of 1964
resulting fromthe 1991 Act.




Petitioner has franed the question presented in ternms of the "anal ysis set out
in Price Waterhouse v. Hopkins." However, phrasing; the question in that manner
assunes that the Price Waterhouse statutory construction analysis was not
superseded by the |anguage of the 1991 Act. "[l]n every case involving the
construction of a statute, [the Court's] starting point nust be the |anguage
enpl oyed by Congress.” Reiter v. Sonotone Corp., 442 U.S. 330, 337 (1979)
Accordingly, a better way to phrase the question presented is: "Wether a
plaintiff in a Title VI| case nust adduce direct evidence of discrininatory
intent to *4 establish an unlawful enploynment practice as provided by Section
107(a) of the Civil R ghts Act of 1991, codified as 42 U.S.C. § 2000e-2(m."

A. THE CIVIL RIGHTS ACT OF 1991 WAS ENACTED "TO STRENGIHEN AND | MPROVE FEDERAL
CVIL RIGHTS LAWS, " NOT MERELY AS A RESPONSE TO SUPREME COURT CASES FAVORI NG
EMPLOYERS

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), certainly pronmpted the
i nclusion of section 107(a) in the 1991 Cvil Rights Act. But the backdrop for
this section and for the Act itself is nmuch broader. Two primary purposes were
stated for the Act:

The first is to respond to recent Suprene Court decisions by restoring the
civil rights protections that were dramatically linmted by those decisions. The
second i s to strengt hen exi sting protections and renedi es avai | abl e under feder al
civil rights laws to provide nore effective deterrence and adequat e conpensati on
for victins of discrimnination

H R Rep. No. 40 (I1), 102nd Cong., 1lst Sess. 1991, 1991 U S.C.C. A N 549, 1991
W. 87020 (Leg. Hist.) *1.

The preanble reflects the fact that the Cvil R ghts Act of 1991 is not just a
reaction to Price Waterhouse and other Suprenme Court enpl oynment decisions. The
Act was intended to "anend the Gvil Rights Act of 1964 to strengthen and i nprove
Federal civil rights laws." PL 102-166, Novenber 21, 1991, 105 Stat 1071. The
Congressional findings further denonstrate that the scope of the Act is broader
than the Suprene Court enploynment decisions which had recently preceded its
enact nment :

*5 The Congress finds that--

(1) additional renedies under Federal |aw are needed to deter unlawful
harassnment and intentional discrimnation in the workplace;

(2) the decision of the Suprenme Court in Wards Cove Packing Co. v. Atonio, 490
U S. 642 (1989) has weakened the scope and effectiveness of Federal civil rights
protections; and

(3) legislationis necessary to provi de addi tional protections agai nst unl awf ul
di scrimnation in enpl oynent.

Id. at 8 2. See generally US. v. Turkette, 452 U.S. 576, 588-89 (1981)
(findings of RICO statute reflect the broad need for its enactnent).

The first purpose listed for the Act is "to provide appropriate renedies for
i ntentional discrimnation and unl awful harassnent in the workplace." The fourth
listed purpose is "to respond to recent decisions of the Suprenme Court by
expanding the scope of relevant civil rights statutes in order to provide
adequate protectionto victinms of discrimnation." PL 102-166, Novenber 21, 1991
105 Stat 1071, § 3. Consequently, section 107(a) should not be read nerely as a
reaction to the Price Waterhouse deci sion

Conpensat ory and punitive danages are now part of the fabric of Title VIl cases.
This i s because of the sweeping changes brought by the Gvil Rights Act of 1991
PL 102-166, Novenber 21, 1991, 105 Stat 1071, § 102, codified at 42 U.S.C._ §
1981a. In 1989, when this Court's Price Waterhouse decision was issued, these
renedi es were not avail able. Another inportant devel opnent resulting fromthe
Civil Rights Act of 1991 is the right to a jury trial in Title VI| cases. Id.
Previously, trials of all Title VII cases were decided by district court judges
without a jury. In sum the Gvil R ghts Act of 1991 effected changes *6 in
federal civil rights |law which are nmuch broader than the Suprene Court cases
whi ch were addressed in the Act.

B. THE CIVIL RIGHTS ACT OF 1991 DOES NOT CONTAI N A DI RECT EVI DENCE REQUI REMENT
FOR M XED MOTI VE CASES.

The Civil R ghts Act of 1991 provides enployers an affirmative defense which
[imts the enployee's renedies if the enployer shows that it "woul d have taken
t he same action in the absence of the i nperm ssible nmotivating factor."” 42 U.S. C



8§ 2000e-5(@)(2)(B). Nothing in the 1991 Act generally, or in section 107(a)
particularly, requires that an enployee establish through direct evidence that
unl awful discrimnation was a nmotivating factor. There is nothing in the Act or
section 107(a) which even hints that Congress intended to limt proof of m xed-
notive discrinmnation to direct evidence. Rather, the Act evidences an intent on
the part of Congress to eradicate unlawful discrimnation regardless of whether
the evidence is circunstantial or direct.

It is well-settled that, when construing statutory provisions, courts nust | ook
first to the plain nmeaning of the statutory | anguage. E. g., Anerican Tobacco Co.
v. Patterson, 456 U.S. 63, 68 (1982). This Court has "stated ti ne and agai n t hat
courts nust presune that a legislature says in a statute what it neans and neans

in a statute what it says there." Connecticut Nat'l. Bank v. Gernain, 503 U.S.
249, 253-54 (1992). "Wen the words of a statute are unanbi guous, then, this
first canon is also the last: 'judicial inquiry is conmplete." "™ Id. (quoting

Rubin v. United States, 449 U.S. 424, 430 (1981)).

The meani ng of section 107(a) is plain. Nothing in this section or the Act as
a whole requires that a "m xed notive" be established by direct evidence. The
Preanbl e, the Congressional Findings and Purposes of the Civil R ghts *7 Act of
1991 Act are unanbiguous; a prinmary purpose of the Act is to strengthen and
improve civil rights laws. Therefore, there is no basis or reason to anal yze or
apply Justice O Connor's concurring opinion in Price Waterhouse. That opinion
pertains to a judicial interpretation of Title VII which was superseded by the
1991 Anmendnents. Costa v. Desert Palace, Inc., 299 F.3d 838, 851 (9th Cr. 2002)
(en banc opinion). See also WIff v. Brown, 128 F.3d 682 (8th G r. 1997) (direct
evi dence not stated as requirenment in mxed notive case).

G ven the "sea-level" changes to Title VII of the Cvil R ghts Act of 1964,
there is no basis to conclude that Congress intended to linit changes in the | aw
pertaining to nixed notive cases only to cases where direct evidence is
avai |l abl e. Congress did not wite this requirenent into the statute. Requiring
the presentation of direct evidence in mxed-notive cases to establish that
unl awful discrinmnation is a motivating factor for an enploynment practice is
contrary to the Title VIl of the Cvil Rights Act of 1964, as anended and
est abl i shed Suprene Court precedent pertaining to the construction of statutes.

Il. THE CIVIL RIGHTS ACT OF 1991 EVIDENCES A STRONG | NTENT BY CONGRESS THAT
WORKPLACES SHOULD BE FREE OF UNLAWFUL DI SCRI M NATI ON

A. THERE EXI STS A STRONG | NFERENCE THAT CONGRESS | NTENDED TO CREATE AN | NCENTI VE
FOR EMPLOYERS TO ENSURE THAT THEI R WORKPLACES AVO D UNLAWFUL DI SCRI M NATI ON

Wen a jury finds that enployer's treatnent of an enployee is based on an
unl awful notive, the enployer has crossed a "threshol d' and engaged i n conduct
explicitly prohibited by Congress. The 1991 Amendnment provides *8 linited
l[iability in such circunstances even if the enployer shows that it "would have
taken the sane action in the absenceof the inperm ssible notivating factor." 42
U.S.C. 8§ 2000e-5(0)(2)(B). Regardl ess of whet her proof of unlawful discrimnation
is direct or circunstantial, the enployer should take all necessary nmeasures to
keep its workpl ace free of unl awful discrimnation. See Givil R ghts Act of 1990-
-Hon. Augustus F. Hawkins (Extension of Remarks-- February 7, 1990) ("any
reliance on prejudi ce i n maki ng enpl oynent decisions isillegal"). Affirnm ng the
court belowwi Il send a nessage to enpl oyers that proactive neasures are needed
to conply with all types of discrimnation prohibited by Title VII, not just
sexual harassnent situations.

B. FARAGHER TYPE GUI DANCE FOR EMPLOYERS | S NEEDED.

The primary purpose of Title VII "is not to provide redress but to avoid harm"
Kol stad v. Anerican Dental Ass'n, 527 U.S. 526, 545 (1999), quoting Faragher v.
Gty of Boca Raton, 524 U S. 775, 806 (1998). Faragher involved a sexual
harassment situation which violated the sex discrimnation provision of Title
VII. The Cvil Rights Act of 1991 does provide additional neans of redress but
the ultimate goal is to avoid and di scourage unl awful discrimnation

Enforcing the plain | anguage of section 107(a) of the Cvil R ghts Act of 1991
wi || encourage enployers to take steps to ensure that enploynment practices are
not infected with unlawful notives. Early warning progranms should be in place
regardl ess of whether proof an unlawful notive is by direct or circunstanti al
evi dence. See Faragher, 524 U.S. at 806-07. Responsible enployers wll take




advant age of preventive |egal counseling offered by the managenent bar. As was
the situation in response to Faragher, the nanagenent bar is likely to market
t hese pro-active |legal services to clients and potential clients.

*9 I'11. ARGUMENTS MADE ON BEHALF OF PETI TI ONER ARE NOT CONSI STENT W TH THE Cl VI L
Rl GHTS ACT OF 1991.

A. JUSTICE O CONNOR S CONCURRENCE IN PRI CE WATERHOUSE DOES NOT CONTRCL THE
I NSTANT MATTER

Petitioner's reliance on Justice O Connor's concurrence in Price Waterhouse is
m spl aced because that opinion addresses what is now a superseded statutory
interpretation of Title VII. Wien Price Wat erhouse was deci ded, Congress had not
yet spoken to the "mi xed notives" issue. Instead, this Court had the difficult
task in Price Waterhouse of sorting out causation issues and assigning burdens
of proof w thout nuch statutory guidance. The 1991 Amendnent, in addition to
establishing limted liability when unlawful discrimnation is a notivating
factor, changed the | andscape of Title VII litigation. Title VII clainmants now
have t he opportunity to seek conmpensatory and punitive danages fromjuries. Prior
to the enactnent of the Civil R ghts Act of 1991, seeking such damages was not
an option. Nor was a jury trial an option. In sum because Title VI| has changed
significantly since Price Wat erhouse was deci ded, Justice O Counor's concurrence
does not control the outcone of this matter.

B. THERE I S NO BASIS TO CONSTRUE THE CIVIL RI GHTS ACT OF 1991 NARROWLY

The Equal Advisory Council's amicus brief (2003 W 834711 at *17) argues that
a "narrow interpretation'" of the scope of the 1991 Anmendnent's changes is
war rant ed, because "[n]o statute is to be construed as altering the conmon | aw,
further thanits words inmport. It is not to be construed as maki ng any i nnovati on
upon the comon | aw which it does not fairly express."” Shaw v. Merchants' Nat'
Bank, 101 U.S. 557, 565 (1879). This argunent is faulty *10 because Shaw i nvol ved
the conmon |aw of bills of lading. Congress attenpted to alter a | ong-standing
conmon | aw doctrine by nodifying the law with respect to bills of |ading.

In contrast, Price Waterhouse is a judicial interpretationof what is now an
outdated version of Title VII, which was first enacted in 1964. It is a statute
with no common |aw antecedent. This Court has stated that "[s]ound rules of
statutory interpretation exist to discover and not to direct the Congressiona
will." United States ex Rel. Marcus v. Hess, 317 U.S. 537, 542 (1943). The
Preanbl e, Congressi onal Findings, Purpose, and the specific changes provi ded by
the 1991 Amendment meke it elementary to discover the Congressional wll:
Congress wanted to strengthen and i nprove federal discrimnation|aws. Mreover,
because the 1991 statutory | anguage of section 107(a) of the Act is clear it is
not even necessary to explore Congressional intent.

C. FEARS OF A GREATER LI ABI LI TY RATE ARE NO BASI S TO REQUI RE DI RECT EVI DENCE I N
M XED MOTI VE CASES.

Petitioner argues that absent a direct evidence requirenment to trigger the
m xed-noti ve anal ysis, the burden of proof will be shifted to the enployer in
al nost all cases. This argunent is faulty because the enpl oyee nust first prove
that unlawful discrinination was a notivating factor for the enpl oynment action
Only then does the burden shift to the enployer to show that the enploynent
action woul d have occurred regardl ess of the unlawful discrimnnation

The legislative history of the 1991 Anmendnent includes a statenment that a
Justice Departnent report indicated that plaintiffs had won al nost 80 percent of
t he m xed-notives cases after the Price Waterhouse decision. HR Rep. No. 102-
40, pt. 1, at 157-58 (1991) (mnority views). However, very little information
about these cases is providedinthe |legislative record. Because Price Wt er house
was *11 decided in 1989, only arelatively small sanple of cases coul d have been
gathered in the two years before the passage of the 1991 Act.

This Court should view the 1990 era Justice Departnent report with skepticism
because nore conprehensive recent studies have shown that enpl oyees sel dom are
victorious in court. One study found that between 1992 and 1998 enployers
prevail ed in 93%of enployment discrimnation cases decided on the nerits at the
trial level and that enpl oyers prevailed in 84%of cases which were subsequently
appeal ed. There was al so sonme evi dence in the study that enpl oyee victories were
reversed at a greater rate on appeal. Mchael Selm, EMPLOYMENT DI SCRI M NATI ON



AND THE PROBLEMS OF PROOF: A SYMPOSI UM Wiy are Enpl oynent Discrimnation Cases
So Hard to Wn?, 61 La. L. Rev. 555 (2001). A report by the Bureau of Justice
Statistics Special Report: Gvil Rights ConplaintsinUS. District Courts, 1990-

1998, avail abl e at http:// ww. oj p. usdoj . gov/ bj s/ pub/ pdf/ cr cusdc. pdf (3/ 26/ 2003) ,

states that for civil rights cases, dismssals increased from66%in 1990 to 71%
in 1998.

Consequently, it appears that enployers effectively use summary judgnent
procedures for cases arising under the Civil Rights Act of 1991. Regardl ess of
whether there is a direct evidence requirenent in mxed-notive cases, the
enpl oyee still has the burden of proof to establish that unl awful discrimnmnation
is a notivating factor. The overall experience of the courts subsequent to the
1991 Anendnent strongly suggests that sunmary judgnment proceedings will continue
toresult in alarge majority of dism ssals of civil rights cases.

*12 D. JURY | NSTRUCTI ONS CAN BE CRAFTED AS NEEDED TO STATE CORRECTLY M XED
MOTI VE LAW UNDER THE CIVIL RI GHTS ACT OF 1991

The CGivil Rights Act of 1991 creates challenges for Courts to fashi on proper
jury instructions correctly reflecting the law. This problemwas i nevitable once
Congress authorized jury trials in Title VII cases. Courts, in putting together
jury instructions, are dealing with statutory constructs with no conmmon |aw
antecedent. In Kolstad v. Anerican Dental Association, 527 U.S. 526 (1999), a
case arising after the 1991 Anendnent, this Court determ ned that the enpl oyee
was entitled to ajury instruction on punitive danmages. Justice O Connor cane to
this conclusion after carefully construing 42 U.S.C. 8§ 1981a. Id. at 534-36. The
Court's ruling in Kol stad provi des gui dance to | ower courts incrafting Title VII
puni tive danages instructions and the review of those instructions by the courts
of appeals. See, e.g., Romano v. U-Haul Intern., 233 F.3d 655, 669 (1st Cir.
2000).

This Court has a simlar opportunity to provide direction in the construction
of jury instructions in mxed notive cases. The approach of the en banc ngjority
bel ow shoul d be adopted. First, the trial court should analyze the evidence. If
the court "determ nes that the only reasonabl e conclusion a jury could reach is
that discrimnatory aninus is the sol e cause for the chall enged enpl oynent acti on
or that discrimnation play no role at all in the enployer's decisionnaking,"
then a ni xed notive instruction should not be used. Costa v. Desert Palace, 299
F.3d 838, 856 (9th Gr. 2002) (enphasis added).

The m xed notive instruction provided by the Costa trial court is adequate. The
essence of the instruction to the jury was that:

*13 If you find that the plaintiff's sex was a notivating factor in the
defendant's treatnent of the plaintiff, the plaintiff is entitled to your
verdict, even if you find that the defendant's conduct was al so notivated by a
[ awf ul reason.

However, if you find that the defendant's treatnent of the plaintiff was
notivated by both gender and |awful reasons, you nust decide whether the
plaintiff is entitled to danages unl ess the defendant proves by a preponderance
of the evidence that the defendant would have treated sinmlarly even if the
plaintiff's gender had played no role in the enpl oynment decision

The instruction is proper because the first paragraph accurately sunmarizes the
lawas stated in 42 U.S.C.§ 2000e-2(m . Likew se, the second paragraph correctly
summari zes the law as stated in 42 U.S.C. 8§ 2000e-5(q)(2)(B)

WIff v. Brown, 128 F.3d 682 (8th Cir. 1997), also considered jury instructions
in mxed notive cases. The Eighth Circuit stated that it was not plain error to
give the follow ng instructions:

Your verdict nust be for the Plaintiff ... on Plaintiff's sex discrimnation
claimif all the follow ng el ements have been proved by a preponderance of the
evi dence: first, Defendant di scharged Plaintiff; and second, Plaintiff's sex was
a notivating factor in Defendant's decision. If either of the above el enents has
not been proved by a preponderance of the evidence, your verdict nust be for the
Def endant and you need not proceed further in considering this claim

If you find in favor of Plaintiff on his sex discrimnation claim then you nmust
answer the followi ng questioninthe Verdict Form "Has it been proved *14 by t he
preponderance of the evidence that Defendant would have discharged Plaintiff
regardl ess of his sex?"

Id. at 684. The only problemwi th this instructionis that M. WIff failed to



object at trial that the instruction did not place the burden of proof on the
enpl oyer to show that he woul d have been discharged regardl ess of his sex, as
required by 42 U.S. C. § 2000e-5(qg)(2)(B). Consequently, the | ast sentence of the
i nstruction should read:

"Has Def endant proved by the preponderance of the evidence that it woul d have
di scharged Plaintiff regardl ess of his sex."

Finally, it has been suggested by am ci who support Petitioner that jury
instructions in mxed notive cases wll be unwieldy in certain situations where
age discrimnation or section 1981 clainms are brought with Title VII clains.
VWi | e these conbinations are certainly possible, the instant case i s not one of
them The Court should wait to tackle these thorny issues when an appropriate
case is presented for review

*15 CONCLUSI ON
In light of the clear purpose of the Cvil R ghts Act of 1991, am cus
respectfully requests that this Court uphold the decision of the Ninth Crcuit
in favor of the Respondent.

U. S. Ami cus. Bri ef, 2003.
Desert Pal ace, Inc. v. Costa
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