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CSRC Further Opens China’s Investment Banking
Market — But Just a Little

By Xiaohu Ma, Paul McKenzie, Sherry Yin, and Jun Deng

The China Securities Regulatory Commission (“CSRC”) recently amended the Rules on the Establishment of Foreign-
Invested Securities Companies (1% 2 BHIE %2 & % 32 HU; the “FISC Rules”)! to raise the cap on the permissible
foreign stake in securities companies (“FISCs") from one-third to 49%. This amendment took effect on October 11, 2012.
The FISC Rules also increase the minimum stake a single domestic securities company must hold in an FISC to 49%.

There are currently 11 FISCs operating in China. Except for China International Capital Corporation, which was
established before the FISC Rules were issued, foreign investment in each of the other 10 FISCs does not exceed 33%,
consistent with the previous FISC Rules. The previous FISC Rules also required that the domestic shareholders of an
FISC include a domestic securities company holding not less than a 33% interest, thus preventing a foreign investor from
becoming the largest shareholder in an FISC. Allowing up to 33% foreign ownership in the securities industry
implemented one of China’'s commitments when it entered the World Trade Organization in 2001. Since then, China has
been under constant pressure from its trading partners to further open its securities industry to foreign investors.

Keen to tap into China’s capital markets, global investment banks that have invested in FISCs have reportedly used
different means, including setting up an executive committee, to achieve greater control over FISC operations,
notwithstanding the 33% equity cap.

Raising the cap to 49% potentially gives foreign investors more say in the internal governance of FISCs. However, by
keeping permissible foreign investment below 50% and by also raising the minimum stake of the domestic securities
company to the same 49% level, this liberalization does not achieve what many foreign investors in the sector had hoped,
which is to permit foreign investors to take a controlling position in FISCs.

The amended FISC Rules, however, are silent as to whether the increase in the minimum stake of the domestic securities
company to 49% applies to existing FISCs. Further CSRC clarification is required on this point. We also note that the
increase in the foreign investment cap to 49% provided in the amended FISC Rules is not reflected in the Foreign
Investment Industrial Catalogue (as amended in 2011) (4ME#% 55 F=k 45 S H 3%) (the “FIE Catalogue”), which as of the
date of this alert still stipulates a 33% cap. Itis likely that the Ministry of Commerce and the National Development and
Reform Commission will update the FIE Catalogue in due course to reflect the increase of the cap.

These minimum/maximum equity stakes do not apply to listed FISCs. The amended FISC Rules expressly provide that
FISCs listed on a domestic stock exchange are not required to have a single domestic securities company with a 49% or
greater interest, provided that domestic shareholders collectively hold a controlling interest in the listed FISC. Subject to

! The FISC Rules were originally promulgated by CSRC on June 1, 2002, and were subsequently amended by CSRC Circular 52, which took effect on
January 1, 2008. The latest amendments to the FISC Rules were announced by CSRC in the Decisions Concerning the Amendments to the Rules on
the Establishment of Foreign-Invested Securities Companies (Decree No. 86) on October 11, 2012.
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CSRC'’s approval, foreign investors are permitted to acquire a stake in a listed securities company, but the foreign stake
cannot exceed 20% held by a single foreign investor and an aggregate 25% held by foreign investors.

Another regulatory development that will affect FISCs is the CSRC’s announcement, concurrent with its announcement of
the amendments to the FISC Rules, of a major change to the Tentative Rules for the Establishment of Subsidiaries by
Securities Companies (iF %2 5] ¥ 37F 2 717 #15E) (the “Subsidiaries Rules”).” The Subsidiaries Rules stipulate that
following establishment of a subsidiary of a securities company, such subsidiary must operate for a minimum period of
time before it is eligible to apply for an expansion of its authorized scope of business. The change announced by CSRC
is a reduction of the waiting period from five to two years. Given the mandatory shareholding in FISCs by domestic
securities companies, FISCs are subject to this waiting period. The FISC Rules contemplate that FISCs might engage in
a broad range of business, including the underwriting or sponsorship of stock and bond offerings, brokerage services
relating to foreign stocks, brokerage services relating to bonds, and other business as approved by CSRC. However, as a
practical matter, CSRC typically does not permit all of these business lines to be included in the business scope of an
FISC when it is first established. This change in the Subsidiaries Rules is therefore seen as particularly important for
FISCs, as it presumably means that FISCs will be permitted to operate with a full scope of permissible securities business
more quickly.
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About Morrison & Foerster:

We are Morrison & Foerster—a global firm of exceptional credentials in many areas. Our clients include some of the
largest financial institutions, investment banks, Fortune 100, technology and life science companies. We've been
included on The American Lawyer’s A-List for nine straight years, and Fortune named us one of the “100 Best Companies
to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our clients, while
preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should
not be acted upon without specific legal advice based on particular situations. Prior results do not guarantee a similar
outcome.

2 The Subsidiaries Rules were originally promulgated by CSRC on December 28, 2007. The latest amendments to the Tentative Subsidiaries Rules
were announced by CSRC in the Decisions Concerning the Amendments to the Tentative Rules for the Establishment of Subsidiaries by Securities
Companies on October 11, 2012.
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