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Resolving Legal Disputes in the United States:
Litigation, Arbitration or Mediation

By Cynthia A. Murray

s Indonesian companies expand their businesses into the
United States, the potential for conflict also increases. Many
parties doing business in the United States opt to resolve their
disputes through litigation in the U.S. court system. There are,
however, alternatives to litigation. The two most common
types of alternative dispute resolution are arbitration and
mediation. Arbitration clauses are commonly found in many
types of commercial contracts in which the parties agree on
the rules governing where, how and by whom a dispute will
be resolved. Parties also can choose to engage a neutral per-
son to act as a mediator to help the parties find a solution to
their dispute. It is important to understand the advantages
and disadvantages of each in order to determine whether to
resolve a dispute through litigation, arbitration or mediation.

Litigation

Litigation is the use of the court system to resolve a dis-
pute. The rules applied to a particular dispute will depend
upon the jurisdiction and the court overseeing the litigation.
Courts in the United States operate at the federal and state
levels. Parties to a contract can, and often do, agree upon
the location for any litigation relating to their contract and
the law of the country or state that governs their contract.
In both federal and state courts, the first step in a civil case
is the initiation of a lawsuit. A plaintiff initiates a lawsuit by
filing a complaint with the court and serving the complaint
on the defendants(s). In response, the defendant will serve
and file an answer (or, in some cases, a defendant will file
a motion to dismiss one or more claims in the complaint).
The next phase in the litigation is called discovery, which is
the process that, with a few exceptions, each side can obtain
information relevant to the issues in the case. Discovery in-
cludes the production of emails, text messages, letters, notes,
memoranda, photographs, etc. It also includes depositions
— the process by which a witness provides testimony un-
der oath in response to questions posed by the other side’s
lawyer and is recorded by a court reporter, and often video-

taped. Discovery is often the most expensive part of litigation.

Despite what is typically shown on television and in
movies, the vast majority of cases that are brought in the U.S.
court system never go to trial. Rather, most cases are resolved
through either settlement or dispositive motions. There are
two types of dispositive motions: (1) amotion to dismiss which
is filed shortly after the complaint in which the defendant(s)
asks the judge to make a determination that, assuming the
facts alleged in the complaint are true, the plaintiff is not en-
titled to relief and (2) a motion for summary judgment which
usually is filed after discovery has been completed in which
either party can ask the judge to dismiss one or more claims
on the grounds that there is no genuine dispute as to any
material fact that must be resolved at a trial and the moving
party is entitled to judgment as a matter of law.

If a case cannot be resolved by a settlement or by dis-
positive motion, the case will proceed to trial. Depending on
the type of dispute (in some cases, the parties will waive their
right to a jury trial by agreement), the issues will be decided
by either a jury or a judge (called a bench trial). In a jury trial,
the judge decides what law applies and the jury decides all
issues of fact and determines the amount of damages, if any.
Unlike the legal system in many countries, each party to the
litigation pays its own legal fees, subject to certain exceptions
(for example, a contract between the parties might provide
that the losing party pays the winning party’s legal fees).

One of the key advantages of litigation is the enforce-
ability of a decision rendered by a judge or jury. There is, how-
ever, an inherent amount of unpredictability and uncertainty
when parties ask a judge or jury to resolve their dispute. Liti-
gation can be costly and it can take years for a case to wind its
way through the court system and appeals process.

Arbitration

Arbitration has become an increasingly popular alternative
to litigation which takes place with little or no court inter-
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vention. Arbitration is purely a creature of contract, meaning
that before a dispute even arises, the parties can negotiate
and include in their contract an agreement to have their dis-
putes resolved through arbitration, as well as the rules to
be applied in the arbitration proceedings. For example, the
parties can agree to limit or even eliminate costly discovery
and depositions, select the location of the arbitration and
the law of the country or state that will apply, choose the
method of selection and number of arbitrators and may
require that the arbitrator(s) have experience in specialized
fields (e.g., finance, construction, accounting, etc.). Even after
a dispute arises, parties can agree to submit their dispute to
arbitration.

Arbitration is often administered by a third-party orga-
nization (e.g., the American Arbitration Association or JAMS).
The parties are responsible for paying the arbitrators, and any
other administrative costs and filing fees. Arbitration is initi-
ated by filing a demand for arbitration. If a contract contains
an arbitration clause, and one of the parties to the agreement
initiates a lawsuit to resolve a dispute that is covered by the
arbitration clause, a court will enforce the arbitration provi-
sion and order the parties to resolve their dispute through the
procedures set forth in the parties’agreement.

Depending on the size and complexity of the dispute,
the arbitration hearing can last from one day to a few weeks
or longer. The arbitrator(s) will review the evidence and the
testimony provided by the parties, deliberate and issue a
written decision or award. A binding arbitration decision be-
comes legally enforceable when it is confirmed by a court.

A key advantage of arbitration is that it can be — but is
not always — quicker and less expensive than litigation due
to a limited discovery process. In addition, the parties have
more control over the process because they are able to es-
tablish the rules governing the arbitration. Another important
factor for many parties is that, unlike court proceedings, arbi-
trations generally are not public and afford greater confiden-
tiality than do litigation proceedings.

One significant drawback of arbitration, however, is that
there are very limited grounds upon which a party can chal-
lenge an arbitration decision and courts in the United States
generally will not review claims that an arbitrator has made a
mistake of fact or law. Unlike a judge or a court, arbitrators are

not required — and often do not—provide a written explana-
tion of their rationale for their rulings.

Mediation

Mediation is another type of alternative dispute resolution.
Like arbitration, mediation typically takes place with little or
no court intervention. The parties will select a neutral person
to help them find a solution to their dispute and hold a meet-
ing during which each side speaks to the mediator separately
(known as “ex parte”). Mediators often are trained in negotia-
tions and their role is to help the parties to reach a settlement
of their dispute.

It is important to note that the mediator’s role is not to
decide the case and she cannot force the parties to settle. In
addition, mediation is non-binding. In the event the mediator
is able to facilitate a resolution of the dispute, the parties will
enter into a settlement agreement that provides for all the
terms of the settlement. Because there are no rules governing
mediation, the mediation can result in creative solutions that
might otherwise be unavailable. If mediation is not success-
ful, then the arbitration or litigation resumes.

Conclusion

In the event a dispute arises, it is important to be aware of
and to consider the benefits and risks of the various forms
of dispute resolution in the United States. Schnader has ex-
perienced lawyers that can help Indonesian parties evaluate
the different types of dispute resolution options that may be
available and develop a strategy for even the most compli-
cated dispute. %

This summary of legal issues is published for informational pur-
poses only. It does not dispense legal advice or create an attor-
ney- client relationship with those who read it. Readers should
obtain professional legal advice before taking any legal action.

For more information about U.S. litigation laws or to speak to a
member of either firm, please contact:

Cynthia A. Murray, Partner
Schnader Harrison Segal & Lewis LLP
+12129738077

cmurray@schnader.com (continued on page 3)
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