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Federal Court Finds That SEC Attorneys’ Interview Notes and Memories Are
Not Protected by the Work Product Doctrine

In a highly unusual decision that the Securities and Exchange Commission (SEC) says “ignores 65 years of
precedent,” a federal judge has held that the memories of SEC attorneys and information from their interview
notes are discoverable.’ The SEC lawyers appear to have interviewed three key witnesses during the
investigation without taking their sworn testimony, thereby avoiding the creation of a verbatim transcript. In a
February 4, 2013 Order, Magistrate Judge Nathanael Cousins of the Northern District of California rejected
the SEC’s argument that its attorneys’ memories and notes about these interviews were protected by the
work product doctrine and ordered full responses to interrogatories regarding the interviews.”

At the heart of this case, SEC v. Christopher Sells, is the allegation that the Defendants, former executives of
Hansen Medical, Inc., violated the federal securities laws by participating in a fraudulent scheme to boost the
company’s sales of a surgical device. When making the allegations against one of the Defendants, Timothy
Murawski, in the SEC’s October 2011 complaint, the regulator relied on the statements of three immunized
witnesses who were interviewed by SEC attorneys in 2010. These interviews were not recorded by a
stenographer. Murawski submitted interrogatories to the SEC that asked the regulator to disclose the dates
of these interviews and the information the witnesses provided. Murawski argued that this information was
necessary to his case and could not be obtained by other means, even though he had chosen not to depose
any of these witnesses. The SEC argued that the information in notes taken by its attorneys during these
interviews was not discoverable under the work product doctrine. The court disagreed and ordered the SEC
to “disclose the dates of its communications with the withesses and to describe the information provided by
the witnesses, including information provided during three specific meetings in 2010.”°

The court and the parties largely focused on the U.S. Supreme Court’s 1947 decision in Hickman v. Taylor.
The SEC argued that “Hickman held that an interrogatory seeking a description of the substance of a witness
statement obtained in anticipation of litigation calls for work product—even if the attorney learned facts about
relevant events during the interviews . . .."* The SEC asserted that the Supreme Court had found that pre-
filing interviews of this nature are the “most protected form of attorney work product” because they “reflect an
attorney’s mental impressions and opinions.”> On the other hand, Murawski claimed that the information he
sought constituted facts not protected by the work product doctrine, an argument the SEC said “ignores 65
years of precedent.”® The court rejected the SEC’s arguments and echoed the language from Hickman that
“[w]here relevant and non-privileged facts remain hidden in an attorney’s files and where production of those
facts is essential to the preparation of one’s case, discovery may properly be had.”” This case was
distinguishable from Hickman, in the court’s opinion, because there the responding party had provided
interrogatory responses that included relevant information from witness interviews. The court also noted that
the party seeking discovery in Hickman “had not demonstrated the necessity of the production, or the

'SECv. Christopher Sells, Order Compelling Responses to Interrogatories 8-10, No. 11-cv-04941 CW (NC) (N.D. Cal. Feb. 4, 2013);
SEC v. Christopher Sells, Joint Letter Brief, No. 11-cv-04941 CW (NC) (N.D. Cal. Jan. 29, 2013).
z SEC v. Christopher Sells, Order Compelling Responses to Interrogatories 8-10 at *2.
Id.
4 SEC v. Christopher Sells, Joint Letter Brief at *3.
°1d. at 3-4.
°1d. at 4.
" SEC v. Christopher Sells, Order Compelling Responses to Interrogatories 8-10 at *2 (quoting Hickman v. Taylor, 329 U.S. 495, 511
(1947)).
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hardship or injustice caused by a denial of the discovery.”8 In Sells, the court held that the production of the
requested information was justified because Murawski had demonstrated that the “information sought by the
interrogatories is unavailable by other means and is substantially necessary to his case.”® It was irrelevant to
the court that Murawski could depose these witnesses because that would still not make their 2010
statements about what they had claimed at that time available to him.

Seemingly frustrated with the SEC’s actions in discovery (the parties had a similar dispute about another
witness), the court noted that the regulator “has asserted every possible objection,” which were “misplaced”
and “boilerplate,” and that when “one party is repeatedly withholding relevant information, stronger medicine
may be required.”*® In this case, that “stronger medicine” at a minimum is the compelled production of
information gleaned from the three-year-old notes and memories of SEC attorneys. And the court darkly
hinted that it might entertain a motion for sanctions against the SEC. Whether this ruling portends future
difficulties for the SEC in keeping witness interviews confidential in other cases, or has any impact on the
SEC'’s practice of conducting off-the-record interviews during investigations, remains to be seen.
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