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How to Conduct Internal Investigations

By Jonathan S. Sack

ne of the toughest things many
0 in-house counsel will ever have

to do is take that walk into a
senior executive’s office to say that the
company has a “problem” and needs to
do an investigation. The attorney and the
executive both know that an investigation
is likely to be distracting and expensive,
and it may well be divisive and have seri-
ous consequences for the company.

However, in the vast majority of cases
the problems raised are manageable, or
they turn out not to be problems at all. Un-
der those circumstances investigations can
be turned into opportunities. It’s crucial to
keep two points in mind at the outset, one
relating to means, the other to ends.

With regard to means, an investiga-
tion is not an all-or-nothing proposition,
where the company either declines to
look into an issue or does an extensive
archeological dig of its business. Investi-
gations can be tailored to specific issues,
and if necessary shifted or widened in
response to the facts gathered.

As to ends, an investigation must
above all be reliable and credible to all
the constituencies that will be interested.
Those include directors, senior manage-
ment, shareholders, independent auditors

and government agencies. This means
that the conclusions and recommenda-
tions of the investigation need to be
convincing to a skeptical observer.

These goals of an investigation — focus
and discipline on the one hand, credibility
and reliability on the other - reinforce
each other. What follows is a discussion of
how to achieve them, beginning with the
question of how
an issue may first
arise, how that af-
fects the scope of
the investigation,
and how choices
about who the
client should be and who should conduct
the investigation will advance the integrity
of the investigation.

First, some terminology. What is an
internal investigation?

It’s an investigation that is conducted
by a company about its own conduct, be
it a specific event or transaction or, more
generally, its policies and practices. This
is in contrast to an external investigation,
which is conducted by a government
agency, such as a state attorney general
or the Department of Justice.

An internal investigation ordinarily

should be conducted by in-house or outside
counsel, because the facts gathered by
counsel and the resulting conclusions usually
are protected by attorney-client privilege and
the work product doctrine. Conversely, if
business people or internal auditors (or even
compliance officials) conduct the investiga-
tion, the privilege will not apply, unless it
is clear that they are working under the
supervision of attorneys for the purpose of
providing legal advice.

It should be noted that protection of
the privilege can be a challenge in inter-
national investigations, because foreign
jurisdictions, including the European
Union, often do not treat discussions be-
tween company employees and in-house
counsel as privileged.

With regard to the scope of an investi-
gation, issues raised about a specific trans-
action or relationship may have broader
implications — if the issues turn out to be
genuine and serious, and if the conduct is
persistent and widespread. This does not
mean an investigation must be wide-rang-
ing and intrusive at the start.

To take one example, the question of the

The conclusions and recommendations

need to be convincing to a skeptical observer.

scope of an investigation will arise when
allegations of corruption - for example, in
the FCPA context — must be addressed. If
one relationship in a single country may
have been corrupt, can the investigation
focus safely on that relationship, or must
similar relationships be investigated?

Usually an internal investigation should
be targeted and not become a company-wide
inquiry at the outset. As a practical matter,
the initial scope of an investigation will de-
pend on the specificity of the allegations that
trigger it. If the allegations are vague, shap-
ing the initial inquiry will be a challenge.
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Once the matter to be examined is
clarified, unless a widespread problem is
suspected, it’s reasonable for a company
to begin an investigation by targeting
the specific conduct that is the subject of
the initial allegation. As the investigation
progresses, the company should make a
careful judgment as to whether and how
much to broaden the inquiry. It may be
appropriate to keep the scope narrow if
the problem is discrete, but if it’s thought
likely to appear elsewhere it may be nec-
essary to widen the investigation.

There are a variety of ways that a
company can learn of an issue warranting
investigation. Regular compliance efforts
or internal audits are almost certainly the
best route. Another way is through an
employee seeking advice from in-house
counsel. An issue can also be raised by an
employee communicating directly to a su-
pervisor or in-house counsel, or indirectly
and perhaps anonymously through an
internal hotline or other means of report-
ing legal compliance issues.

In the latter instance, involving an ac-
tual or potential whistleblower, response
and investigation have become increas-
ingly thorny and challenging issues. Laws
against retaliation make it more compli-
cated to take personnel actions, even very
reasonable ones, during an investigation.
In addition, new whistleblower bounty
rules under the Dodd-Frank law risk es-
tablishing adversity between the company
and the source of information.

A company may realize it needs to
do an internal investigation only after it
learns that a government investigation
has already begun. This situation can
put constraints on the internal investiga-
tion. The government may seek to limit
whom the company can interview, and
individuals may be less likely to provide
information if they fear prosecution. As
a practical matter, counsel may find it
difficult to conduct an investigation while
defending the company.

What’s critical is that counsel in-
vestigate the facts both to support the
defense and to guide senior management.
The scope of the internal investigation
may be the same as or broader than the
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government investigation. The company’s
primary consideration should be the
company’s defense, and the investigation
should be tailored to enhance, not hinder,
that defense.

If a news story raises an issue, a compa-
ny should consider the report’s credibility
and the likelihood of a follow-on govern-
ment investigation. If that is deemed likely,
then the observations above are operative.
If it’s unlikely, the company may reason-
ably begin with a specifically tailored
and targeted inquiry and assess how to
proceed as the investigation progresses.

‘Whatever the source of the informa-
tion, the overriding principle remains the
same: Clearly define the issue or issues
to be addressed at the outset so that
the company can learn the right facts
in a timely manner and act accordingly,
knowing that as new facts emerge, the
issues to be examined may change.

Who is the client? Depending on the
circumstances, the possibilities include
company management, a committee of the
board of directors (such as the audit com-
mittee or a special committee formed to
oversee the investigation), or the board of
directors as a whole. Generally, who will be
the controller of the investigation — that is,
who the client is - will depend on whether
the issues being reviewed encompass ac-
tions of senior management or are confined
to mid and lower-level employees.

When the issues involve senior man-
agement, to ensure the integrity of the
investigation it should be overseen by a
board committee that has independence
from management. However, when al-
leged wrongdoing by mid and lower-level
employees is the issue, senior management
can oversee the investigation and report
the results of the investigation to the board
or to a board committee. The integrity of
the investigation is paramount, so the cli-
ent must be independent and free from the
influence of wrongdoers.

Is outside counsel necessary? Not nec-
essarily. Often it makes sense for in-house
lawyers to undertake an initial inquiry,
taking care to protect privilege, in order
to assess the problem and gather the basic
facts. At that point, the company can

determine whether to retain outside coun-
sel. If the company then decides it does
need outside counsel, it will know enough
about the matter to select counsel with the
specific expertise required.

‘When the initial inquiry points to the
need for broader investigation by outside
counsel, the question becomes whether
to retain the company’s regular corporate
counsel or engage independent counsel. Al-
though regular corporate counsel generally
has more extensive knowledge of a com-
pany’s business, it has become common for
companies to retain counsel without prior
ties to the company or its management for
important investigations. This is especially
true when the investigation may touch di-
rectly or indirectly on the conduct of senior
management, and when the results of the
investigation are likely to be disclosed in
some forum outside the company.

Remember that the eventual contours
of an investigation cannot be determined
at the outset. A good internal investigator
ordinarily begins with a discrete and care-
fully defined issue, or issues, and adapts
and shapes the investigation as the facts
develop. In some cases it will remain nar-
rowly circumscribed, while in others it will
widen, sometimes substantially, when facts
emerge. In either event, rigor about the
subject and scope of an investigation will
promote the integrity of the findings. m
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