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International 
  nuclear law 
challenges

Recent news of a future bilateral 
agreement between Australia and India  
for uranium export have put nuclear law 
and safety in the spotlight again.

L ast month marked Prime 
Minister Julia Gillard’s 
first trip to India as leader 

and the start of negotiations for 
a nuclear agreement between 
the two countries. Years of 
refusing to export uranium to 
India had been an “obstacle” to 
Australia/India relations, the 
PM said. 

It’s been an ongoing issue 
for Australia because India is 
not a party to the Treaty on the 
Non-Proliferation of Nuclear 
Weapons, says Helen Cook, 
senior associate at interna-
tional law firm Pillsbury Win-
throp Shaw Pittman LLP.

“[It] does not have a com-
prehensive IAEA [Interna-
tional Atomic Energy Agency] 
safeguards agreement in place, 
has nuclear weapons capa-
bilities and there are concerns 
regarding its nuclear liability 
regime”, she adds, issues that 
have historically prevented 
countries, including Australia, 
from doing nuclear business 
with it. 

“India has seven new 
nuclear power plants under 
construction and plans to con-
struct another 56 before 2025, 
so it could be an important 
export market for Australia,” 
she says. Something the PM 
obviously recognises.  

Yet, “Australia is known as 
having some of the most strin-
gent requirements in bilateral 
agreements,” Cook told LSJ. 

She says Australia is a very 
active member of the inter-
national nuclear community, 
being a party to the Treaty 
on the Non-Proliferation of 
Nuclear Weapons and a sup-
plier of uranium to the interna-
tional market. 

“Implementing our interna-
tional commitments, we have 
a number of important bilat-
eral cooperation agreements 
in place to facilitate the com-
mercial supply of Australian 
uranium for foreign markets 
for peaceful purposes.”

And for private uranium 
mining companies seeking 
to export to foreign markets, 
Australian export controls, 
which give effect to its multi-
lateral and bilateral commit-
ments, will be an important 
legal issue, Cook explains.

“When Australian uranium 
is going around the world and 
through the nuclear fuel cycle 
in foreign countries, the Aus-
tralian government is monitor-
ing activities, making sure it is 
not diverted from peaceful to 
non-peaceful purposes.”

An Australian lawyer 
(recently admitted to the Cali-
fornia Bar), Cook works on 
global nuclear projects and has 
been practising in Dubai, Abu 
Dhabi and now with Pillsbury 
in Washington DC, one of the 
only law firms with a dedi-
cated group of nuclear lawyers 
offering nuclear law advice 
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internationally. She was back 
in Sydney recently to give a 
lecture at Sydney University’s 
Centre for International Law. 
In attendance were many from 
the Australian Nuclear Science 
and Technology Organisation 
(ANSTO), Australian Radia-
tion Protection and Nuclear 

Safety Agency (ARPANSA), 
Engineers Australia, Sydney 
University academic staff and 
consultants and lawyers inter-
ested in nuclear issues.

That Australia’s legal minds 
should be interested is not sur-
prising. According to the World 
Nuclear Association, Australia 
has 31 per cent of the world’s 
uranium reserves. It is also the 
world’s third largest producer 
of uranium oxide concentrate, 
which is exported mainly to 
the US, EU and Japan, strictly 
for use in power generation for 
peaceful purposes. 

But nuclear law remains a 

niche practice, with important 
nuclear law work mostly done 
by lawyers in the government 
on non-proliferation issues, 
Cook says. 

After Fukushima
Nuclear safety is also a 

continuing issue, with news 
reports already 
flagging “sub-
stantial weak-
nesses” in 
India’s safety 
regulations. 

Cook says 
the March 2011 
Fukushima acci-

dent was a wake-up call to the 
international nuclear industry 
which should use it as an impe-
tus to reassess existing laws 
and enhance cooperation. 

“There needs to be a greater 
recognition that an accident 
that occurs in one country is 
a global accident,” Cook says. 

In fact, the international 
nuclear community is now 
looking at proposals to 
strengthen the Convention on 
Nuclear Safety after a second 
extraordinary meeting of the 
contracting parties. 

Held in August, the extraor-
dinary meeting’s report called 

for the international levelling 
up of safety standards, effective 
implementation of those stand-
ards and periodic reviews on 
the effectiveness of the imple-
mentation of the standards 
(tinyurl.com/8cjr4jc). Contract-
ing parties, including Australia, 
also reported on actions taken 
and changes made in their 
national regulations in areas 
such as plant design basis, the 
impact of natural hazards and 
station blackout. 

Although Australia does not 
have any commercial nuclear 
power plants, it reported 
(tinyurl.com/8bvyde7) on the 
actions taken by nuclear safety 
regulator, the ARPANSA, and 
the ANSTO, including con-
ducting “stress tests” of the 
Opal research reactor at Lucas 
Heights in Sydney.

“One of the challenges 
brought home by Fukushima 
is how to plan for the unpredict-
able. The international com-
munity is considering lessons 
learned – what went right and 
what went wrong. Everyone 
is focusing on ways to make 
sure that another Fukushima 
doesn’t happen,” Cook says.

She points out that the 
nuclear sector is already one 

of the most highly regulated 
industries – internationally 
and nationally. “While change 
may be a slow process, inertia 
and complacency in the area 
of international and national 
nuclear law are, however, 
unacceptable.” 

And it is at the national level 
where there is more scope 
to implement rapid change 
through nuclear regulation 
and to be more forward look-
ing. Lessons from Fukushima, 
advances in nuclear technol-
ogy and responses to future 
nuclear issues can and should 
be quickly implemented, Cook 
says. 

This is important because 
even after Fukushima, as is 
the case with India, countries 
are continuing with new-build 
nuclear plants (55 are under 
construction, and hundreds 
more planned) – albeit at a 
more conservative pace – 
and taking on board lessons 
learned. 
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“Everyone is focusing on ways 
to make sure that another 
Fukushima doesn’t happen.”

Helen Cook says nuclear law 
practice is “highly technical, 
very politically sensitive and 
full of legal challenges”.
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