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United States v. Borrasi: Rough Seas in the Kickback Safe Harbors 

May 17, 2011 

In United States v. Borrasi, the Seventh Circuit adopted the “one purpose” test under the federal 
Anti-Kickback Statute.  The government’s position in the case is also important for its 
interpretation of the scope of the employee safe harbor.  Borrasi and other recent developments 
reflect a narrow reading of the scope of safe harbor protection. 

The U.S. Court of Appeals for the Seventh Circuit recently adopted the “one purpose” test under 
the federal health care criminal Anti-Kickback Statute, 42 U.S.C. § 1320-7b(b) in United States 
v. Borrasi, No. 09-4088 (7th Cir. May 4, 2011).  (See Seventh Circuit Adopts “One Purpose 
Test” Under Federal Health Care Anti-Kickback Statute for more information.) The case is also 
important for its treatment of the statutory exception and regulatory safe harbor for bona fide 
employees, and reflects an increasingly crimped reading of the scope of the safe harbors 
generally.  This trend may be of importance for hospital-physician integration strategies, which 
rely on the employee safe harbor, as well as other financial arrangements structured to comply 
with the safe harbors, such as so-called contractual joint ventures. 

The facts alleged in United States v. Borrasi are stark.  The court’s opinion states that a 
psychiatric hospital paid bribes to a group of physicians in return for their referrals to the 
hospital.  To conceal the bribes, the physicians were “placed on the [hospital] payroll, given 
false titles and false job descriptions, and asked to submit false time sheets.”  There was 
testimony that the physicians were not expected to, and did not, perform the duties listed on 
their job descriptions, notwithstanding occasional attendance at various committee meetings.  
There were recordings introduced of Borrasi’s conversations with the other physicians, including 
one in which Borrasi admitted referring patients in return for “free money” from the hospital. 

In closing arguments, the government stated: 

So the question you may be asking yourself is, how much of the money that Borrasi was paid 
constituted bribes? And how much may have been paid for legitimate services? The answer, 
ladies and gentlemen, is, it doesn’t matter, because paying for patients is illegal. Any amount is 
illegal. And thus the amount of the checks that Borrasi received that may have been allocated to 
some services that he performed or the peer review committee notes that the doctors that 

http://www.mwe.com/�
http://www.mwe.com/�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d5384565-a9c3-4a80-843d-8ae9974c2272.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/14e4914b-94cb-4801-b548-6b5c1fa73a50/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d4e06126-bfab-4713-9f2d-b10ca83ef115.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d7f3ffa6-bd1f-4055-93a8-4cc50d53a3e0/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d73ac78f-00b3-459d-9078-4718c41a500d.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/b3f43ce0-784e-4a3d-bec4-7952103bfcce/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/78bd58b5-2d9f-46bd-9237-cd0e26136649.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/60c8b0f8-badd-486f-a2ae-731d99145cce.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/edc64bb6-82de-43ca-b21b-bbe6b9b26161.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/fa2f0972-3548-4a78-b7aa-8ca8cb391323/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/44fe7bdc-d977-4d68-b53e-ad6a51f26070.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/17cadc62-060d-4e27-9312-94d95e725bbe.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/dd158ef5-9817-4eb2-8e41-a293be535145/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/61f1c708-a6eb-4cf2-8e16-f4e1349ff2a3.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/32abcf6c-c82a-444b-b389-aa0d4e0a69e4.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/c46d47fc-e9f5-4241-a005-716a663a6ab5.cfm�
http://mwe.com/index.cfm/fuseaction/publications.nldetail/object_id/02952983-68f8-4d71-8d7a-db49cb21ddd1.cfm�
http://mwe.com/index.cfm/fuseaction/publications.nldetail/object_id/02952983-68f8-4d71-8d7a-db49cb21ddd1.cfm�


 

 
 

 
 
MCDERMOTT W ILL &  EMERY                                                                                                                       WWW .MW E.COM 
 
Boston   Brussels   Chicago   Düsseldorf   Houston   London   Los Angeles   Miami   Milan   Munich   New York 
Orange County   Rome   San Diego   Silicon Valley   Washington, D.C. 
 
 

worked for him may have reviewed, don’t matter. If any portion of the checks they received was 
a bribe, then they broke the law. 

… Moreover, if you determine that any portion of those checks that are the underlying bribe 
counts that we just reviewed, those six checks, were for the payment of patient referrals, then 
you should find the defendants guilty of the receipt. 

On appeal, the defendant argued that this discussion prejudicially misstated the law, and that 
the district court did not cure the misconduct by striking the argument and giving an adequate 
curative instruction.  The court focused on the defendant’s argument that the government 
misstated the law because it argued that “one purpose” of the payment had to be for referrals, 
rather than the “primary purpose.”  As noted above, the court adopted the “one purpose” test, 
which has been the longstanding standard in several other circuits. 

However, the court’s analysis of the applicability of the employee exception and safe harbor was 
less clear.  On the one hand, the court correctly noted that to convict Borrasi, the jury would 
need to find that some amount was paid not pursuant to a bona fide employment relationship.  
However, the court concluded, quoting United States v. Greber, 760 F.2d 68, 72 (3d Cir. 1985), 
that “[b]ecause at least part of the payments to Borrasi were ‘intended to induce’ him to refer 
patients to [the hospital], ‘the statute was violated, even if the payments were also intended to 
compensate for professional services.’” 

The citation of Greber by the court in this context is unfortunate as it involved a non-safe-
harbored arrangement.  If the employment arrangements at issue in Borrasi were not bona fide, 
then the statutory exception and regulatory safe harbor for bona fide employment arrangements 
would not apply, and it would be appropriate to look at the intent of the parties, including the 
Greber test of whether “one purpose” was to induce referrals.  However, the reason for not 
being bona fide cannot be that "one purpose" of the arrangement is to induce referrals or 
recommendations.  If that were the case, it would call into question many common 
arrangements, such as commission sales arrangements with employed staff as well as 
physician employment arrangements that include a requirement to refer—a requirement 
expressly permitted under the Stark Law. 
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The Narrowing Scope of the Safe Harbors 

Borrasi, properly read, should be limited to a holding that intent is relevant only where there is 
evidence that the employment arrangement is a sham and not bona fide, as was the case here.  
However, the government’s closing argument seemed to go further, apparently inviting a jury to 
“tease out” of an otherwise bona fide employment salary any portion that was paid to induce 
referrals, rather than first finding that the employment arrangement was not bona fide.  Taken to 
its logical conclusion, such a position would read into the employee exception and safe harbor a 
fair market value requirement, as any deviation from fair market value would presumably, in the 
government’s view, be evidence that the excess must be for referrals.  Yet unlike most safe 
harbors, the employee safe harbor does not have a fair market value requirement.  To require 
such a showing would appear to be contrary to law.  The government’s argument can also be 
read to suggest that even a fair market value employment arrangement could violate the Anti-
Kickback Statute if “one purpose” were to induce referrals.  Again, if the employment 
arrangement is bona fide, the safe harbor should bar inquiry into the parties’ intent behind the 
arrangement.  

Similar allegations of “sham” employment arrangements were made in the case of part-time 
clinical faculty cardiologists employed by University of Medicine and Dentistry of New Jersey.  
The government alleged that the physicians performed limited duties and that the payments 
were in return for referrals.  Two cardiologists pled guilty to criminal embezzlement charges, 
while several others and the university itself entered into kickback settlements.  In March 2011, 
however, one of the cardiology faculty was acquitted of civil kickback charges by a federal jury. 

The Office of Inspector General (OIG) has similarly advanced a theory that “contractual joint 
ventures” where a management company or supplier contracted with a health care provider to 
provide portions of a billable health service, even if structured to satisfy the relevant safe 
harbors, may violate the Anti-Kickback Statute.  In its Special Advisory Opinion on Contractual 
Joint Ventures, the OIG stated:  “Some parties attempt to carve otherwise problematic 
contracting arrangements into several different contracts for discrete items or services … and 
then qualify each separate contract for protection under a ‘safe harbor.’”  The OIG theorized that 
such arrangements would not qualify for safe harbor protection, in part because the opportunity 
the health care provider has to earn a profit from billing for the health care service is separate 
remuneration bestowed by the management company which is unprotected by any safe harbor.  
While this theory has yet to be tested in federal court, it is again suggestive of government 
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willingness to go after what it perceives as problematic arrangements even where all elements 
of a safe harbor have seemingly been satisfied. 

What to Do Now 

Despite the above, providers are well-advised where possible to structure arrangements in 
compliance with a kickback safe harbor.  In the case of employment arrangements, this may 
include review and contemporaneous documentation of the “bona fides” of the employment 
arrangement, including both fair market value assessment as well as an analysis of the 
arrangement under the Internal Revenue Service standards for employment versus independent 
contractor status. 

In the case of hospital-physician integration strategies, the Borrasi holding underscores the 
importance of careful development by management of materials to explain and justify the 
strategy.  For all providers, caution is advised where structuring arrangements within a safe 
harbor in the face of evidence of an intent to induce referrals. 
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