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A lternative dispute resolution is often touted as a 
necessity in the American legal system to avoid the 
high monetary, time, and people costs of litigating. 

Given these benefits, one would think that prelitigation dis-
pute resolution clauses—contractual clauses that require 
parties to mediate or negotiate before they resort to litiga-
tion—would be routinely enforced. The enforcement of such 
clauses, however, is not a foregone conclusion.

These clauses are sometimes present in franchise agree-
ments and usually take the form of requiring either party-to-
party negotiation or third-party neutral assisted mediation. 
Litigants attempting to enforce such clauses usually assert 
that compliance is a condition precedent to initiating litiga-
tion and move either to dismiss or for summary judgment to 
effectuate these clauses. Some courts are receptive to enforc-
ing prelitigation dispute resolution clauses based on the 
parties’ agreement, but others are more ready to ignore the 
clauses and send the matters on their way to litigation.

Courts that do not enforce the provisions often focus on 
an ambiguity or failure in the language of the applicable 
provision. But concerns about the voluntary nature of dis-
pute resolution by settlement may also play a part in the 
reluctance to force parties to attend a mediation or engage 
in settlement negotiations even if  they contractually agreed 
to a provision requiring it. Despite these possible obstacles, 
some parties go to great efforts to enforce prelitigation dis-
pute resolution clauses to take advantage of the hoped-for 
benefits of early settlement efforts.

If one wants to create a prelitigation dispute resolution 
provision that is likely to be enforced, the provision should 
expressly state that it is a condition precedent to litigation and 
should be as specific as possible about the required process. 
Likewise, if one wants to enforce a prelitigation dispute reso-
lution provision, the party should bring it to the attention of 
the court at the earliest possible point, such as by a motion to 
dismiss or a prediscovery motion for summary judgment.

Why Prelitigation Dispute Resolution 
Clauses Are Used

If prelitigation dispute resolution clauses can be hard to 
enforce, why go to the trouble of incorporating them into con-
tracts and taking the time, effort, and risk to enforce them? 
The benefits to enforcing prelitigation dispute resolution 
clauses are much the same as the benefits of settling litigation, 
but there are additional reasons why some litigants make the 
effort to compel dispute resolution at a preliminary stage.
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The most obvious benefit of 
prelitigation dispute resolution 
clauses is that, if  successful, they 
facilitate settlement between the 
franchisor and franchisee before 
litigation is filed or before it is 
pursued to completion. This 
saves all parties costs, time, and 
risk, such as with discovery dis-
putes, depositions, expert witness 
costs, and disruptions in the lives 
of the parties, all of which are 
often part of litigation.1 Nego-
tiations and mediations, which 
the provisions generally require, 
are typically fairly short affairs, 
often just requiring a one-day 
meeting and not requiring the 
expenses of discovery or motion 
practice. Moreover, negotiations 
and mediation may be highly 
effective. The mediation success 
rate for resolving disputes before 
litigation has been estimated to 
be 70 percent.2

These clauses allow disputes to be aired and resolved pri-
vately and, particularly if  the matter settles, perhaps con-
fidentially.3 Parties can listen to and address each other’s 
grievances without broadcasting them to the franchise sys-
tem as a whole and without the advocacy and rhetoric that 
are usually part of the litigation process.4

This process can increase the odds of a mended relation-
ship. Because alternative dispute mechanisms often seek 
or result in compromises between the disputing parties in 
which both parties feel as though they have won something 
(or, sometimes, both feel they have lost something equal-
ly), there is a greater possibility of a continued relation-
ship between the parties if  termination is not a part of the 
agreed-upon outcome. This can be particularly relevant in 
the franchise arena when concerns about continuing a sys-
tem or a relationship or protecting an investment can be key 
to one or both parties.

From the enforcing party’s perspective, compelling com-
pliance with a prelitigation dispute resolution clause gives 
meaning to the contract language and the rule of freedom 
of contract. The doctrine of freedom of contract stands for 
the simple principle that agreements freely and voluntarily 
entered into should be enforced.5 Under this principle, par-
ties are generally free to agree to whatever they like, and, in 
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most circumstances, it is beyond the authority of the courts 
to interfere with their agreement.6

From an enforcing party’s view, these clauses are condi-
tion precedents—“an act that must be performed before or 
an uncertain event that must happen before the promisor’s 
duty of performance arises.”7 

Challenges of Enforcing Such Clauses

While prelitigation dispute resolution clauses have many 
benefits, enforcement should not be an assumed result. 
Though negotiation and mediation may be framed as con-
dition precedents to litigation, they still are inherently vol-
untary processes once the parties begin those activities, i.e., 
courts cannot force a party to agree to settle.8 Courts may be 
reluctant to enforce a voluntary event, especially when it is 
not clear that the other party wants to attend or negotiate.9 
Unsurprisingly, this rationale does not appear explicitly in 
most court opinions that refuse to enforce prelitigation dis-
pute resolution provisions, but this concern may be appar-
ent in the court’s reference to a party’s refusal to participate 
in dispute resolution.10 

In addition to the voluntary nature of prelitigation dispute 
resolution clauses, the very act of sharing information as part 
of the mediation or negotiation process, outside of the litiga-
tion framework, can pose a challenge to the acceptance and 
enforcement of these clauses. Parties may fear revealing facts 
relating to their clients’ cases, or theories upon which those 
cases or defenses are based, to the other side during the nego-
tiation. For example, this issue was raised in the related con-
text of dispute resolution by summary jury trial in Strandell 
v. Jackson County, Illinois, where the court used this logic to 
reverse the trial court’s decision requiring alternative dispute 
resolution by summary jury trial—a settlement procedure 
whereby the parties present their cases in summary form to 
a jury, and the jury renders a nonbinding verdict, the point 
of which is to “motivate litigants toward settlement.”11 In 
Strandell, the trial court ordered the parties to participate in a 
summary jury trial after plaintiffs unsuccessfully objected on 
the ground that this mechanism would require disclosure of 
privileged statements. The U.S. Court of Appeals for the Sev-
enth Circuit reversed the order of summary jury trial because, 
among other things, it feared that such a compelled alterna-
tive dispute resolution technique could upset the “carefully–
crafted balance between the needs for pretrial disclosure and 
party confidentiality” in that it could require disclosure of 
information that would otherwise only be obtainable in the 
discovery process.12

In the context of prelitigation dispute resolution, this 
fear may be exacerbated due to the fact that the required 
negotiations and mediations are supposed to occur before 
litigation is initiated. Thus, a party may be required to reveal 
its “cards,” or at least some of them, for the opposing side 
to view during the settlement attempts; but if  no enforceable 
settlement agreement materializes, these cards are already 
“on the table” in the eventual litigation.

This concern, however, may be managed by the party 
and may depend in part on the nature of the dispute. First, 

a party is in control of what information and theories are 
shared in the negotiation or mediation context. If  a party 
would benefit from not sharing a certain item of information 
in dispute resolution, that party can keep that information 
to itself. Second, pretrial mediation and negotiation should 
not require any disclosures beyond what would be required 
in the ordinary course of discovery in litigation.13 Thus, any 
information that is gained through mediation and nego-
tiation would likely be discovered well before trial through 
the discovery process. Pretrial dispute resolution may pre-
vent litigants from saving surprises for the time of trial, but 
trial by ambush—where the discovery process is eliminated 
or severely restricted—is not part of our judicial system.14 
When deciding whether to try to enforce a prelitigation dis-
pute resolution clause, concerns about sharing information 
should be weighed against the benefits of attempting dispute 
resolution at an early stage and the realities of whether a 
settlement might be feasible.

Courts’ Interpretation of Such Clauses

In recent years, courts have become more willing to uphold 
mediation clauses, but previously some courts viewed medi-
ation clauses as “nothing more than an unenforceable agree-
ment to agree.”15 Indeed, some courts still harbor lingering 
doubts about requiring negotiation or mediation before 
litigation. As with any contract clause, enforceability largely 
hinges on the clarity of the wording of the particular clause. 
Courts have been unwilling to enforce prelitigation dispute 
resolution clauses and stay or dismiss litigation when the 
clauses are indefinite or vague or when they contain discre-
tionary requirements. Courts that do enforce the prelitiga-
tion dispute resolution clauses usually view them as valid 
conditions precedent to initiating litigation.

Examples of Nonenforcement
One rationale courts have given for refusing to enforce a pre-
litigation dispute resolution clause is that the provision is 
ambiguous in some manner, especially if the clause is ambigu-
ous in how it is to be carried out. Cumberland & York Distrib-
utors v. Coors Brewing Co.16 is an example of a court refusing 
to enforce a prelitigation dispute mediation provision on the 
ground that an ambiguity (in this case, the ambiguity was that 
it lacked a time limit for completing the mediation) allowed 
the court to refuse to enforce the provision. There, plaintiff  
Cumberland & York Distributors (Cumberland) sued defen-
dant Coors Brewing Company (Coors) over a dispute regard-
ing their distributorship agreement.17 The distributorship 
agreement stated that if any dispute arose between Cumber-
land and Coors, the dispute would be submitted to informal 
mediation with the president of Coors within sixty days from 
the date that the dispute arose.18 Further, the distributorship 
agreement stated that mediation was a condition precedent 
to Cumberland’s right to pursue any other remedy available 
under the agreement or otherwise available under law and 
went on to require binding arbitration as the ultimate form 
of dispute resolution.19 The agreement did not give any time 
limit for the length of mediation.20
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Coors sought to dismiss the action or, in the alterna-
tive, stay the action pending arbitration, arguing that their 
distributorship agreement made mediation a condition 
precedent to arbitration and filing a lawsuit.21 The district 
court held, among other things, that Cumberland was not 
required to mediate.22 The court reasoned that because there 
was no time limit on the mediation, mediation could delay 
final resolution of the dispute and “surely a party may not 
be allowed to prolong resolution of a dispute by insisting 
on a term of the agreement that, reasonably construed, can 
only lead to further delay.”23 The Coors court also reasoned 
that it was not required by law to stay the action for media-
tion but did not cite any law for this particular observation.24 
Ultimately, this court’s holding did not give any weight to 
the parties’ contract language requiring settlement efforts 
before binding arbitration.

Other courts have gone to great interpretative lengths not 
to dismiss an action for purported failure to fulfill a pre-
litigation mediation requirement. In Fluor Enterprises, Inc. 
v. Solutia Inc.,25 the court held that plaintiff  had fulfilled a 
prelitigation mediation requirement by simply selecting a 
mediator; and thus the filing of an action after that, even 
before the actual mediation, was appropriate. Fluor Enter-
prises, Inc. sued Solutia Inc. for breach of contract. The 
agreement stated that the parties must first attempt various 
levels of negotiating the dispute, and thereafter the parties 
should “attempt in good faith to resolve the controversy or 
claim in accordance with the Center for Public Resources 
Model Procedure for Mediation of Business Disputes.” 
However, “if  the matter has not been resolved pursuant 
to the aforesaid mediation procedure within thirty days of 
the commencement of such procedure . . . either party may 
initiate litigation.”26 The agreement stated that a party may 
withdraw from mediation by written notice.27

The parties did commence a two-day mediation, but Fluor 
Enterprises filed suit on the second day of mediation.28 Solu-
tia filed a motion for summary judgment based on Fluor 
Enterprises’ failure to comply with the condition precedent 
to filing the lawsuit, i.e., complying with the mediation pro-
cedure and timing set forth in the parties’ agreement.29 Solu-
tia argued that Fluor Enterprises could not properly file the 
action until thirty days after the first day of mediation and 
until it fulfilled other steps required under the mediation 
clause, including giving written notice of withdrawal from 
the mediation, and thus the case should be dismissed.30

The district court had a different interpretation of the 
clause—and really of mediation—than Solutia. The court 
found that the phrase mediation procedure, rather than 
mediation proceeding, referred to the first step of the Cen-
ter for Public Resources’ Mediation Procedure, which was 
selecting a mediator.31 “If  the parties wanted the thirty-day 
‘standstill’ to start when the substantive mediation proceed-
ing began, or ended, they should have said so.”32 The court 
made short shrift of Solutia’s other arguments, including 
that Fluor Enterprises did not properly withdraw from the 
mediation in writing. As the clause stated that a party “may 
withdraw . . . by written notice,” the court found that it did 

not mandate that such withdrawal occur at all.33 Because the 
lawsuit was filed over thirty days from the start of media-
tion (i.e., the selection of a mediator), the court found that 
Fluor Enterprises had the right to file suit, and the summary 
judgment was denied.34 Despite the extensive dispute resolu-
tion procedure laid out in the parties’ agreement, calling for 
negotiation and mediation before the initiation of litigation, 
this court, too, refused to stop the litigation to require the 
actual dispute resolution mechanism to take place. 

These are not the only cases that did not enforce an 
extensive dispute resolution clause, however. For example, 
in Kemiron Atlantic, Inc. v. Aguakem International, Inc.,35 the 
court was called upon to interpret an agreement that called 
for the parties to first bring to each other’s attention any 
disputes and to be “available at all times for the prompt and 
effective adjustment of any and all such differences.” After 
that, disputes that did not settle between the parties alone 
next proceeded to mediation, and finally any disputes that 
did not settle in mediation went to arbitration.36 When a 
dispute arose between the parties about payment, Kemiron 
Atlantic, Inc. filed a court action. Aguakem International, 
Inc. filed a motion to stay the matter pending arbitration.37 
The district court denied the motion to stay because the pre-
litigation dispute resolution provisions were not followed in 
that “neither party gave notice to mediate or arbitrate.”38 
The court of appeals affirmed this decision, finding that 
the agreement called for conditions precedent to arbitration 
and that “the parties clearly intended to make arbitration 
a dispute resolution mechanism of last resort.”39 Again, 
despite a dispute resolution provision calling for negotiation 
and mediation, the court’s focus was not on requiring those 
efforts.

In HIM Portland, LLC v. DeVito Builders, Inc.,40 the U.S. 
Court of Appeals for the First Circuit cited Kemiron Atlan-
tic in a very similar factual scenario. The parties’ contract 
called for negotiation, then mediation, and finally arbitra-
tion for all disputes arising out of the contract.41 HIM filed 
an action without submitting the matter to mediation and 
subsequently filed a motion to compel arbitration and stay 
the proceedings pending arbitration.42 The district court 
denied the motion and allowed the suit to proceed on the 
ground that mediation was a condition precedent to arbitra-
tion under the contract and that mediation had not occurred, 
and the court of appeals affirmed this decision.43 Here, the 
agreement was crystal-clear as it stated that “‘[c]laims, dis-
putes and other matters in question arising out of or relating 
to this Contract . . . shall . . . be subject to mediation as a 
condition precedent to arbitration or the institution of legal 
or equitable proceedings by either party.’”44 Yet, again, the 
result was not enforcement of an alternative dispute resolu-
tion, but keeping the matter in litigation.

Decisions like Kemiron Atlantic and HIM Portland 
enforce the letter of the clause as the parties did not attempt 
to negotiate or mediate before the action or before attempt-
ing to compel arbitration. In Kemiron Atlantic, the court 
relied upon the parties’ intent to make arbitration a resolu-
tion provision of last resort, but the decision lost some of 
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this reasoning in allowing the matter to continue down the 
path of litigation despite the dispute resolution provision. 
HIM Portland sidestepped this issue, finding that “the par-
ties have only asked us to determine whether this Section 
establishes mediation as a condition precedent to arbitra-
tion, we do not reach the broader, more difficult question 
of whether the Section also establishes a valid condition 
precedent to the bringing of suit.”45 Parties dealing with 
enforcement of a prelitigation dispute resolution provision, 
whether opposing or supporting the enforcement, should be 
prepared to focus the court on both the letter of the clause 
as well as on its overarching intent.

Examples of Enforcement

Although the above cases demonstrate that some courts will 
not necessarily divert cases into alternative dispute resolu-
tion simply because the contract iterated that intent in some 
form, other courts have recognized contractually required 
settlement efforts as condition precedents to the initiation 
of litigation. In fact, some courts have taken a hard line 
in enforcing these provisions and have actually dismissed 
cases, albeit without prejudice, for failure to comply with 
prelitigation dispute resolution provisions.

In Brosnan v. Dry Cleaning Station Inc.,46 Timothy and 
Carla Brosnan sued Dry Cleaning Station, Inc. and John 
Campbell for fraud and breach of contract arising from a 
franchise agreement to operate a dry cleaning store.47 The 
franchise agreement required the parties to mediate all dis-
putes involving the franchise agreement or any other aspect 
of the relationship, for a minimum of four hours, prior to 
initiating any legal action against the other.48 Defendants 
filed a motion to dismiss the Brosnans’ claims under Fed-
eral Rule of Civil Procedure 12(b)(6) because the Brosnans 
failed to engage in mediation as required by the franchise 
agreement.49 The Brosnans conceded the failure but sought 
a stay of the matter instead of dismissal.50

The court granted defendants’ motion to dismiss, stating 
that “[f]ailure to mediate a dispute pursuant to a contract 
that makes mediation a condition precedent to filing a law-
suit warrants dismissal.”51 The court found that a dismiss-
al without prejudice, not a stay, was appropriate because 
defendants did not seek a stay and the Brosnans did not cite 
any authority supporting such a stay.52

The court took an even harder line in the recent case of 
Tattoo Art, Inc. v. TAT International, LLC.53 Tattoo Art, Inc. 
entered into a contract with TAT International, Inc. that 
provided the parties would “submit the dispute to mediation 
. . . prior to filing any action to enforce this Agreement.”54 
Tattoo Art filed the action without formally requesting to 
submit the matter to mediation, though it sought to negoti-
ate the matter with TAT International before and after filing 
the action. Also, after plaintiff  filed the action, defendant 
requested to mediate the matter, but the mediation did not 
happen because defendant failed to respond to plaintiff  
even after making the request to mediate.

Defendant filed a motion to dismiss the action under 
Federal Rule of Civil Procedure 12(b)(1) for lack of subject 

matter jurisdiction for failure to request mediation before fil-
ing litigation.55 Even though plaintiff  was willing to mediate 
the matter after filing and defendant failed to respond to this 
effort and plaintiff  attempted without success to negotiate 
with defendant before and after the filing, the court granted 
the motion to dismiss because plaintiff  failed to seek media-
tion before filing litigation.56 The court found this require-
ment to be a condition precedent and rejected the argument 
that requiring fulfillment of the condition would be futile. 
The court viewed the requirement “to submit the dispute to 
mediation” as merely requiring the party to request media-
tion, and emphasized the fact that defendants advised the 
court that they would mediate in good faith.57

A similar result occurred in DeValk Lincoln Mercury, Inc. 
v. Ford Motor Co.,58 where the court enforced a prelitigation 
alternative dispute provision, though at a later stage in the 
litigation by summary judgment. Plaintiffs Harold DeValk, 
John Fitzgerald, and DeValk Lincoln Mercury, Inc. owned 
a Ford car dealership pursuant to a dealership agreement.59 
The dealership agreement required that any protest, contro-
versy, or claim by plaintiffs with respect to any termination 
or nonrenewal of the dealership agreement by Ford must be 
appealed through mediation within fifteen days after plain-
tiffs’ receipt of notice of termination.60 Further, mediation 
was explicitly stated to be a condition precedent to plaintiffs’ 
right to pursue any other remedy available under the dealer-
ship agreement or law.61

Plaintiffs’ dealership was terminated, and defendant Ford 
Motor Company had to repurchase the remaining invento-
ry.62 A dispute arose during this process. Plaintiffs wrote four 
separate letters to Ford putting Ford on notice that plaintiffs 
were unhappy, and they even negotiated with Ford for sev-
eral months.63 Plaintiffs then sued Ford for several causes of 
action, including breach of the dealership agreement.64

Defendants moved for summary judgment, in part upon 
plaintiffs’ failure to comply with the prelitigation media-
tion clause. The district court granted summary judgment, 
and the Seventh Circuit affirmed this order.65 The appellate 
court held that this mediation clause was straightforward 
and required plaintiffs to appeal any “protest, controversy, 
or claim” to mediation, and further stated that mediation 
is a condition precedent to any other remedy available at 
law.66 Further, the appeals court rejected plaintiffs’ argument 
that they substantially complied with the mediation clause 
because the clause specifically stated that it was a condition 
precedent to litigation and therefore “takes itself  out of the 
sphere of influence of the substantial performance rule.”67 
Thus, although plaintiffs fulfilled some of the purposes of 
mediation, such as making Ford aware of their claims by 
sending four separate letters to Ford and spending several 
months negotiating with Ford, they did not actually mediate 
and, therefore, did not fulfill the condition precedent.

A Middle Ground

Although some courts have gone so far as to dismiss actions 
for failure to comply with a condition precedent, other 
courts have taken more of a middle ground, such as staying 
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the action or enforcing the clause in a delayed manner by 
barring attorneys’ fees.

A recent example of a court staying an action based on a 
prelitigation dispute resolution provision is N-Tron Corp. v. 
Rockwell Automation, Inc.68 N-Tron Corporation and Rock-
well Automation, Inc. entered into a contract to facilitate 
cooperative marketing efforts. The contract contained a pre-
litigation dispute resolution provision, requiring disputes 
relating to the cooperative marketing program to be sub-
mitted to internal settlement negotiations and subsequent 
third-party nonbinding mediation before submitting the 
matter to a court.69 A dispute arose between the parties, and 
N-Tron sued Rockwell Automation without submitting the 
matter to negotiation or mediation.70 Rockwell Automation, 
in turn, filed a motion to dismiss N-Tron’s claims because 
N-Tron failed to comply with the mandatory condition 
precedent that the parties attempt to negotiate in good faith 
to resolve any dispute arising out of the contract.71

Rockwell Automation filed its motion to dismiss based 
on Federal Rule of Civil Procedure 12(b)(1) for lack of sub-
ject matter jurisdiction and, alternatively, Federal Rule of 
Civil Procedure 12(b)(6) for failure to state a claim.72 The 
court denied the motion to the extent that it was brought 
pursuant to Rule 12(b)(1) because it improperly “conflate[d] 
non-performance of a contractual condition precedent with 
deprivation of subject matter jurisdiction.”73 Although the 
court also did not dismiss the matter pursuant to Rule 12(b)
(6), the court did enter a stay, requiring the parties to nego-
tiate and mediate pursuant to the dispute resolution provi-
sion.74 The court agreed that compliance with the provision 
was a condition precedent but concluded that dismissal 
would unfairly prejudice plaintiff  as it would essentially be 
a dismissal with prejudice because of an expired statute of 
limitations period.75 The court effectively enforced the dis-
pute resolution provision but protected plaintiff ’s right to 
have its claims ultimately heard by a court.76

Another middle ground is sometimes provided by the dis-
pute resolution provision itself. For example, some courts 
have enforced provisions that deny an ultimate award of 
attorneys’ fees if  the party did not comply with an alter-
native dispute resolution provision at the beginning of the 
matter. An example of such a clause is in Frei v. Davey.77 
Here, the court considered a residential purchase agreement 
that contained a prelitigation mediation provision and fur-
ther provided that 

[i]f, for any dispute or claim to which this paragraph applies, 
any party commences an action without first attempting to 
resolve the matter through mediation, or refuses to mediate 
after a request has been made, then that party shall not be 
entitled to recover attorney’s fees, even if  they would other-
wise be available to that party in any such action.78 
The Freis sued the Daveys for specific performance of the 

purchase contract, and the Daveys filed a cross-complaint 
against the Freis and the real estate agent.79 Eventually, the 
Daveys succeeded on appeal in the matter and moved for attor-
neys’ fees. The trial court granted the attorneys’ fee motions, 
but the appellate court reversed on the ground that the Daveys 

did not comply with the prelitigation mediation provision.80

The court of appeal very clearly stated its viewpoint in 
the beginning of the opinion:

As we shall discuss, this case is a textbook example of why 
agreements for attorney fees conditioned on participation in 
mediation should be enforced. . . . Hundreds of thousands 
of dollars in attorney fees have been spent and the parties 
have litigated through two trials and three appeals. The les-
son? There is a good reason the mediation clause was in 
the Agreement, and the legal consequences specified by the 
Agreement for refusing to mediate will be enforced.81

Although mediation was not actually enforced in this 
case, this is an example of the court, as well as the parties 
by their agreement, giving “teeth” to the mediation require-
ment stated in the parties’ agreement.

Elements of an Enforceable Clause
The above cases show the variety of approaches that courts 
have used in dealing with prelitigation dispute resolution 
clauses and emphasize the fact that the clause’s wording is 
critical in any bid to enforce it. If  one wants to try to create 
a prelitigation dispute resolution clause with a good chance 
of being enforced as a condition precedent, there are several 
elements that should be considered.

#1	Call the prelitigation dispute resolution requirement 	
 a “condition precedent” to the filing of litigation

There may be no better way to create a condition precedent 
than simply to say it. For example, in DeValk, the mediation 
clause explicitly stated that mediation was a condition prec-
edent to any other remedy under the agreement or at law.82 
The court pointed to this when rejecting plaintiffs’ substan-
tial compliance argument.83 Conversely, some courts have 
rejected prelitigation dispute resolution provisions as condi-
tion precedents on the ground that the procedures set forth 
were not clearly identified to be prelitigation requirements.84 
Using the phrase condition precedent will help eliminate any 
ambiguity.

#2	 Make the clause specific
The clearer the dispute resolution clause, the greater the 
chance it will be enforced. Among other things, the clause 
should specify the type and elements of dispute resolution 
required (negotiation, mediation, or other); the scope of 
the application (what type of claims must be negotiated 
or mediated); and the timing of the resolution efforts (the 
minimum length of time for dispute resolution or how long 
the “stay” for dispute resolution efforts is in place before 
litigation can be commenced).

For example, in Cumberland, the court refused to uphold 
the mediation clause because it did not provide a time limit 
for mediation.85 Because there was no time limit stated in 
the mediation clause, the court found that one party could 
take advantage of the other by submitting the dispute to 
mediation and letting the matter go stale there. The court 
found that such a delay would undermine the purpose of 
the mediation clause, which was to quicken the resolution 
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of  a dispute. Contrast this with Brosnan, where the court 
enforced a prelitigation mediation clause that required a 
minimum four-hour mediation before one of the parties 
could initiate legal action against the other.86

#3	 Define any carve-outs from the dispute resolution process
Franchise agreements sometimes carve out specific items 
from prelitigation dispute resolution requirements, such as 
disputes over fees due, disputes regarding intellectual prop-
erty issues, or requests for provisional relief. If  that is the 
case, these items should be clearly specified.

#4	 Add consequences for failure to follow the dispute 	
 resolution process

To make all parties more willing to follow the prelitigation 
clause in the contract, a drafter may wish to include penal-
ties, such as the forfeiture of attorneys’ fees and costs for 
not engaging in prelitigation dispute resolution. This mech-
anism was strongly enforced in Frei and should be a deter-
rent to any party that wants to skip a step in the dispute 
resolution process.87

How to enforce prelitigation dispute 
resolution clauses 

The most common way to try to enforce a prelitigation 
dispute resolution provision, at least in federal court, is to 
move to dismiss the action without prejudice. These authors 
have not found any case that dismissed an action with preju-
dice for failure to comply with a prelitigation dispute resolu-
tion agreement, and at least one court specifically refrained 
from dismissing the action (and instead stayed it) so as not 
to bar a party’s claim on statute of limitations grounds.88 
That said, there appears to be a split in courts as to whether 
they will stay or dismiss the action for the failure to ful-
fill the condition precedent of dispute resolution. From a 
defense perspective, it may be in the party’s interest to seek 
dismissal and not seek the remedy or alternative of a stay if   
a statute of limitations defense is available. If  such a defense 
is not available or should not be raised for tactical reasons, 
it seems wise to seek dismissal and, in the alternative, a stay 
on those grounds.

There have been examples of summary judgment being 
granted to enforce a prelitigation dispute resolution provi-
sion. For obvious cost reasons, it is generally in a party’s 
interest to move to dismiss rather than waiting for summary 
judgment. If, however, the issue was not raised earlier for 
some reason, summary judgment is an option.

Another method of  enforcement, though not actually 
seeking the dispute resolution, is to enforce a provision 
that strips away the possibility of  an attorneys’ fees award 
for failure to comply with the prelitigation dispute resolu-
tion provision. 

Conclusion

The enforcement of prelitigation dispute resolution provi-
sions varies depending on the wording of the individual 

provision and the court considering it. Attorneys who 
have the opportunity to draft the provision should express 
the provision as a condition precedent and put in details 
of enforcement and consequences for failure to comply. 
Attempting to resolve disputes before the cost and time of 
all parties is spent on litigation can be a good choice, but 
a carefully crafted and clear provision is critical to making 
this choice enforceable when a dispute arises. 
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