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PRELIMINARY STATEMENT

Plaintiff Campmor, Inc. (“Campmor”) submits this memorandum of law in opposition to
the motion by defendant Brulant, LLC (“Brulant”) partially to dismiss the Amended Complaint.
This dispute is about more than impossibly inflated promises made by Brulant, a corporate
software and marketing consultant, to Campmor, a local recreational equipment retailer, about
upgrading what had been Campmor's very successful online retail operation. It is true that
Brulant broke its promise. It undertook to utilize best-of-class multidisciplinary services to
effect a major overhaul of Campmor’s website for a price within range of its estimate, after
which the two companies would flourish in an ongoing long-term “channel partnership.” At all
these, Brulant failed.

But Brulant did merely fail to honor its commitments to Campmor. From the outset,
what Brulant said it could do, and the fees it said it would need to do it, were no more than a
marketing fantasy, unreasonable self-deception—or, worse, a cynical bait-and-switch scheme.
For on every score, what was promised to Campmor was far beyond Brulant's capacity to deliver.
More than this: Brulant’s reckless and costly incompetence not only failed to upgrade the
Campmor online business, it nearly destroyed it. Years of customer loyalty, brand equity and
online credibility evaporated, even as Brulant arrogantly demanded that Campmor pay more and

Yo 66

more for Brulant’s “on the job training”—or face legal action.

That is why Campmor’s claim is not merely one for breach of contract. Arising out of
Brulant’s multi-million-dollar devastation of Campmor’s once dynamic and hugely profitable
retail website, here Campmor has also asserted claims for (ii) breach of the implied warranty of

merchantability; (iii) negligence; (iv) fraud in the inducement; (v) negligent misrepresentation;

(vi) violations of the New Jersey Fraud Act; and (vii) breach of the implied covenant of good
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faith and fair dealing.

The motion by Brulant, a company in Princeton, relies largely on a boilerplate Ohio
choice of law clause inherited from its out-of-state predecessor to avoid the sting of New Jersey’s
comprehensive schema of remedial anti-fraud law. Thus Brulant argues that: (1) Campmor’s
claim of fraud is barred by Ohio’s Parol Evidence Rule; (ii) Campmor’s tort claims for fraud in
the inducement, negligence and negligent misrepresentation are barred by the “economic loss
doctrine”; (iii) no independent claim for breach of the duty of good faith and fair dealing can be
asserted under Ohio law; and (iv) Campmor cannot pursue its claims under our Consumer Fraud
Act, and that even then Campmor has failed to plead this fraud-based cause of action adequately
under the particularity requirements of Fed. R. Civ. P. 9(b).

None of these arguments has merit, however. They either mischaracterize the applicable
law, as show below, or are premised on enforcement of a dubious choice of law clause invoking
the law of a state that has no interest in this dispute. Moreover, to the extent that this Court
should find that dismissal is appropriate on even a single cause of action, the appropriate remedy
would be to allow Campmor to amend its complaint, rather than to deprive a party, already
deprived of so much by the commercial recklessness of its adversary, of its day in court.

Accordingly, defendant’s motion should be denied in its entirety.
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STATEMENT OF FACTS!

Campmor is a recreational equipment retailer that was established in Bogota, New Jersey
in 1978. It operates a retail store in Paramus, as well as an extensive catalog- and Internet-based
order business. Campmor has established a market-leading position as a supplier of high quality
outdoor gear to consumers at reasonable prices. Building on its thirty-year base as a catalog
sales company with a large community of loyal customers, by 2006 Campmor had made the
transition to a successful online business with Internet sales exceeding $60 million per year. To
support this level of online sales, Campmor sought a long-term relationship with an online
“channel solutions partner” capable of meeting the business management, creative production,
interactive marketing, merchandising, technical and managed services requirements of
Campmor’s expanding online presence.

Eventually, Campmor chose Brulant for this task, and in or about October of 2006,
Brulant's predecessors in interest entered into a series of agreements with Campmor to upgrade
Campmor’s online website business. The scope and goals of the upgrade project were set out in a
Statement of Work dated October 1, 2006 (the “2006 SOW”), which was supplemented by the
“Brulant Master Services Agreement / Terms & Conditions.” Both that document and the 2006
SOW were drafted by Brulant. The 2006 SOW also set out an estimated schedule which divided
the work into four phases: “Inception,” an estimated four-week period; “Transition,” estimated
to last six weeks;“Stabilization,” twelve weeks; and “Optimization,” which was conceptualized
as a period running from the end of the “Stabilization” stage and “indefinitely” thereafter.
During “Stabilization,” the Brulant document stated that “Opportunities are identified to expand
the business impact of the online channel and increase operational efficiency.” The original

contract price of the upgrade project set out in the 2006 SOW was $665,500.

' All the facts set forth herein are as set forth in the Amended Complaint unless otherwise indicated.

3
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“Inception,” however, not only barely began, it never ended. Whereas through March of
2008 Campmor had paid Brulant approximately $1.4 million for its services, what it had gotten
for its money was a website that was actually far less functional that Campmor started out with.
The “upgraded” Campmor website was so seriously deficient that basic functions such as order
placement and search engine optimization were seriously debilitated. Since the time Brulant
began “upgrading” Campmor's website, Campmor suffered a precipitous decline in Internet
sales, far out of proportion with either its in-store sales trends or any secular decline observable
throughout the industry in which Campmor operates.

Brulant has frankly acknowledged its across-the-board failures in meetings with
Campmor. Nonetheless it informed Campmor that if Campmor did not make substantial
additional payments to Brulant—as of the filing of the Amended Complaint, Brulant predicted
that it would book a hefty $2.3 million on the project—Brulant, which at the time still sat at the
controls of what was left of Campmor's online business, would sue the victim of its own
misrepresentations, incompetence and cupidity for fees due and owing!

This action is Campmor's effort to redress this unjust and unjustifiable situation.
Campmor seeks redress for Brulant's entire irresponsible, commercially unethical and deceitful
course of conduct, including its fraudulent misrepresentations—starting with Brulant's
inducement of Campmor into an upgrade project and an “online channel solutions partnership”
that Brulant could never reasonably have believed itself capable of performing. From the outset
of this relationship, as subsequent results demonstrated, Brulant deceived Campmor regarding
Brulant’s technical abilities and the proficiency of its personnel, obviously deciding to use the
Campmor project as a training opportunity on the client's dime—and this after telling the client

to expect to pay a nickel.
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ARGUMENT

I ALL THE CLAIMS DEFENDANT SEEKS TO DISMISS MEET
FED. R. CIV. P. 12(b)(6)'S PLEADING STANDARDS.

When reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), a court merely seeks
a short and plain statement of the claim showing that the pleader is entitled to relief. See Fed. R.
Civ. P. 8(a); Rowen Petroleum Properties, LLC v. Hollywood Tanning Systems, Inc. Civ. No. 08-
4764 (NLH), 2009 WL 1085737 at *2 (D.N.J. Apr. 20, 2009). A complaint needs only contain
sufficient factual matter to “state a claim to relief that is plausible on its face.” Ashceroft v. Igbal,
129 S.Ct. 1937, 1949 (2009). In evaluating such “factual matter,” the allegations are construed
in the light most favorable to the plaintiff and all facts alleged are assumed true. Broadcom
Corp. v. Qualcomm Inc., 501 F.3d 297, 306 (3d Cir. 2007). As to evaluation on such a motion of
fraud claims governed by Fed. R. Civ. P. 9(b), the inquiry is not whether the allegations contain
an evidentiary level of fine detail, but simply whether they “provide notice of the ‘precise
misconduct’ with which defendants are charged” so defendants can respond meaningfully to the
complaint, “and to prevent false or unsubstantiated charges.” Serville Indust. Machinery v.
Southmost Machinery, 742 F.2d 786, 791 (3d Cir.1984). Thus a plaintiff need not “plead the
‘date, place or time’ of the fraud” in order to satisfy Rule 9(b). Id. at 791.

As demonstrated below, the Amended Complaint satisfies both the more general standard
of notice pleading and the heightened requirements of Rule 9(b) and, when the appropriate legal

standards are applied, all the claims by Campmor merit retention at this stage of the litigation.
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II. ALL ASPECTS OF THIS DISPUTE SHOULD BE GOVERNED BY
NEW JERSEY LAW.

i. New Jersey law dictates that the forum selection clause relied on by
defendant not be given effect here.

The premise of defendant's choice of law argument is a boilerplate choice of law clause
inserted by the then-Ohio-based predecessor to Brulant. Defendant treats it as a fait accompli
that because of this clause, Ohio law governs this dispute. But in evaluating whether a
contractual choice of law clause is enforceable, federal courts sitting in diversity do not merely
assume that it is, but apply the choice of law rules of the forum state. See Nuzzi v. Aupaircare,
Inc., 2009 WL 2460778 at *2 (3" Cir. 2009). In fact, Brulant's premise that Ohio law applies
here is not only presumptuous, it is legally unsupportable: In circumstances such as these, the
law of this forum—that of New Jersey—dictates that the choice of law clause relied on by
defendant not be enforced.

New Jersey's choice of law principles mirror the Restatement (Second) of Conflict of
Laws § 187, which provides that a choice of law provision will not be honored if:

(a) if the state chosen has no substantial relationship to the parties or the

transaction; or (b) application of the law chosen would conflict with a

fundamental public policy of a state having a greater interest in a determination of

a particular issue and [the law] of such state would be applicable in the absence of

the choice of law provision under the governmental-interest analysis.

Prescription Counter v. AmerisourceBergen Corp., Civ. No. 04-5802 (SRC), 2007 WL 3511301,
at *9 (D.N.J. Nov. 14, 2007), citing Prudential Ins. Co. of Am. v. Nelson, 11 F.Supp.2d 572, 578
(D.N.J. 1998). Here, as demonstrated below, both (a) and (b) of the Restatement dictate the

application of New Jersey law: Ohio has no substantial relationship to the parties or the

transaction, and the law of Ohio conflicts with New Jersey public policy.
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