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1.2

Executive summary

Coal seam gas

The occurrence of coal seam gas in association tihvaluable commodity, coal,
naturally creates the potential for concessionlaafbetween the holders of separate
rights to extract these resources.

The rapid development of the coal seam gas indust@ueensland necessitated
broad legislative change to govern the rights aiatipes of the holders of coal and
petroleum rights over the same areas of land.

Queensland regime

In 2004 Queensland introduced a comprehensiveldgigis regime to govern the
potential conflicts between holders of coal seas ayad other concessions. Broadly,
the regime is divided into the following two limbs:

(@) regulation of the grant and development of the essions and priorities
through legislation; and

(b) requirements for, and Ministerial recognition ofmamercial arrangements
between concession holders in relation to overtappreas of land.

Three pieces of legislation, thRetroleum Act 1923 (Qld), Petroleum and Gas
(Production and Safety) Act 2004 (QIld) and theMineral Resources Act 1989 (QIld)
detail the processes for grant and developmenobalf seam gas and other resources.
The Acts address potential concession conflictsuin measures such as mandatory
consultation and negotiation between concessiodensland requirements to obtain
and share data, including in relation to detailededbpment plans and timing. In
certain circumstances, the Minister is also givea power to resolve a conflict
between overlapping resource developments throbghntaking of a ‘preference
decision’.

The Acts allow and even encourage ‘coordinatiomregements’ to be entered into
between holders of coal seam gas concessions aald acooil shale mining
concessions. Once agreed, these arrangements napplw/ed by the Minister and
override the terms of the concessions, to the é&xdérany inconsistency. Recent
industry practice has been to agree confidentiaeeelopment agreements, in
addition to the coordination arrangements contetaglay the legislation.

This paper provides an overview of the Queenslagine and the arrangements
entered into by participants in the Queensland seain gas and mining industries to
resolve conflicts over concessions on the sameddiead.

1

Michael Dulaney, Partner, Natalie Tan, Senior Associate, and Melissa Owen, Associate, of Johnson
Winter & Slattery. The authors wish to acknowledge the assistance of Elizabeth Dowson and
Rebekah Winsor in compiling this paper, which is current as at 13 April 2010.
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2 Coal seam gas — The basics
21 Occurrence

Coal seam gas is a natural gas found in associafitncoal beds. Referred to in
Australia as coal seam gaSSG), other parts of the world use the terms ‘coahsea
methane’, ‘CSM’ and ‘coal bed methane’.

CSG consists principally of methane and, as swchiniilar to conventional natural
gas. CSG typically has a lower heating value tl@iventional natural gas due to the
lack of heavy gas compounts.

CSG is characterised by gas bonding to the surfdiceoal, with the gas being
trapped both within the coal and within the fraetiof the coal seanaléats). The
gas is trapped in place by water and ground pres3ime fractures within the coal
seam increase the internal surface area of the Thigl increased surface area allows
coal seams to hold larger volumes of gas than cuiorel reservoirs.

2.2 Production

Production of CSG can be challenging. Coal searasofien flooded with water.
While this water contributes to the CSG remainingpped in place, it must be
removed to allow extraction of the gas. Commergiaiduction of CSG initially
requires the drilling of wells into the coal seammpump water from the seam to the
surface. This reduces the hydrostatic pressurdefseam and allows CSG to be
released from the cleats within the seam and ‘dewed’ from the coal surfaces.

Due to the high volumes of water contained in aealms, coal seam wells will often
initially produce only water, with ‘dewatering’ aaging over time. As the volume of
water produced from the seam decreases, the vadfiiges that flows to the surface
will increase.

The permeability of the reservoir will, as with eemtional gas fields, greatly impact
on the volumes of gas produced. The coal seamschaat the principal factor in
determining the permeability of the coal seam. Mdth for increasing the
permeability of the seam, such as increasing pressud fracturing (or ‘fraccing’)

the coal, can also be used.

Once the CSG is brought to the surface, the metisaseparated from the water and
any other gases present. The CSG can then be pedcks delivery to market.

3 Concession conflicts — History of the Queensland regime

3.1 Industry growth in Queensland

For many years CSG was seen as a hazardous byepraidooal mining. The gas
presented both safety and environmental risks dat miners. More recently, CSG
has been recognised as a valuable commaodity awitsright.

The changing status of CSG has been obvious wehréimarkable growth in the
Queensland CSG industry over the last 15 yearsekample, the number of CSG

2 See, for example, A Kidnay and W Parrish, Fundamentals of gas processing (2006) and Vivek

Chandra, Fundamentals of natural gas: an international perspective (2006).
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3.2

wells drilled in Queensland has increased from 10 the early 1990s to
approximately 600 drilled in 2007—2088s shown in Figure 1 below.
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Figure 1: Number of conventional and coal seam gas wells drilled in Queensland by decade
from 1959 to 2009*

Coal and petroleum concessions — Rights to CSG

The rapid development of CSG as a standalone coitynadthe 1990s highlighted
the deficiencies in the regulation of coal and @etrm rights. The most fundamental
issue which arose in Queensland was whether acooakession gave the holder the
right to extract CSG for commercial purposes. Tik@le was highlighted by two
Queensland Government decisions made in 1995. @lsions concerned areas of
land the subject of overlapping coal and petroleigmts.

The first conflict involved Shell Coal as the haldé a coal exploration permit and
mining lease and BHP Petroleum as the holder adteoleum authority to prospect.
Both Shell and BHP considered they had the rightsihe CSG in the overlapping
area. The Queensland Government decided in faoBhell Coal, the holder of the

coal mining concessions.

The second conflict arose between BHP and Mitstiicdders of coal mining tenure
and ConocoPhillips as the holder of a petroleumha@ity to prospect over
BHP/Mitsui’'s Moura mine. In a decision that appeaonsistent with the previous
Shell/BHP decision, the Queensland Government gdan€ConocoPhillips a
petroleum lease to allow extraction of C8G.

This inconsistency was addressed in Betroleum Amendment Act 1996 (QIld),
which inserted a new section 150 into Betroleum Act 1923 (QId) (PA), stating:

‘...(2) To remove any doubt, this Act applies, antbisen always to have applied, to
the petroleum interest as if coal seam gas werelpam.

Queensland Department of Employment, Economic Development and Innovation ‘Queensland’s coal
seam gas overview’ August 2009.

Queensland Department of Mines and Energy.

Susan Johnson, Whose Right? The adequacy of the law governing coal seam gas development in
Queensland (2001) 20 AMPLJ 258 at 262.

Ibid.
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3.3

... (4) A person is not, and never has been, autmbrie extract and produce, or
mine, coal seam gas merely because an Act autbdhiegerson to mine coal.’

Coal and CSG - Concession conflicts

While the 1996 amendment to the PA addressed righdtemmercially extract CSG,
many aspects of the relationship between the holddr petroleum and coal
concessions remained uncertain. In particular,ptfierity between coal tenure and
petroleum tenure held over the same area of lascheiclear.

The Queensland Government released a number afypahd discussion papers
around these issues. The reform process culminatethe enactment of the

Petroleum and Gas (Production and Safety) Act 2004 (Qld) (P& G Act) and
amendments to the PA and tWéneral Resources Act 1989 (Qld) (MRA).

4 Current Queensland legislative regime

4.1

Key features of the Queensland legislation

The exploration for and extraction of CSG in Quégmd is currently governed by 3
pieces of legislation; the P&G Act, the PA and MBRA (together, theActs). The

key concessions granted under these Acts, as étate to CSG, are summarised in
Figure 2 below.

P& G Act and PA MRA
Regulates | Exploration for and production of| Exploration for and mining of
(among petroleum in Queensland minerals in Queensland
other
things)
Exploration | Authority to Prospect (ATP) Exploration Permit or Mineral
tenure Development Licence
Exploration | Exploration for petroleum, testing of | Exploration for the minerals specified
tenure petroleum and evaluation of the in permit or licence. Exploration
authorises | feasibility of petroleum production permits are generally granted either
for coal or for all minerals other than
coal (s 130 MRA)
Production | Petroleum Lease Mining Lease
tenure
Production | Exploration for petroleum, testing ari Mining of the minerals specified in the
tenure evaluation of petroleum productiq lease. Coal seam gas cannot be
authorises | and petroleum production (includin specified as a mineral in a mining
CSG) lease (s 234 MRA)

Figure 2: Some key features of Queensland legislation relevant to CSG.
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4.2 Rights to extract CSG

Under the Acts, rights to extract CSG are held wesigkly by petroleum lessees,
except in relation to ‘incidental’ CSG, which isfided in the Acts as CSG mined, or
proposed to be mined, by the holder of a miningdeahere the mining:

(@) is a necessary result of coal or oil shale mining;
(b) is necessary to ensure a safe mine working envieatinor
(© is necessary to minimise fugitive emission of ma¢hduring the course of

coal mining operations.

Where CSG is extracted by a mining lessee in orikasfe circumstances, the ability
of the mining lessee to dispose of the CSG is shyveestricted.

A mining lessee may only use incidental CSG forpghegposes of mining under the
mining lease (for example in power generation fog mine) or to give it to a
petroleum lessee with a tenure over the land wiher@etroleum lessee has given the
mining lessee written notice that it will accepe thas The MRA specifically states
that a mining lessee cannot use incidental CSGafpurpose other than for mining
under the mining lease or for giving it to a petwsh lease holder’. Purposes other
than mining will include selling or transportingetincidental CSG.

4.3 Negotiation

The Acts impose various obligations on applicaotspietroleum or coal tenure over
areas the subject of concessions held by thirdegsaffor example, an applicant for a
petroleum authority to prospect must ‘use reas@nablempts’ to consult with the
holder of a coal tenement in the same area inioal& the applicant’s development
plan and safety plarisSimilarly, the holder of the coal exploration tement must
respond to such consultation and make ‘reasondtadenpts to reach an agreement’
that ‘provides the best resource use outcome witlstgnificantly affecting the
parties’ rights or interests’.

The Minister may also, in certain circumstanceguir® that further negotiations be
conducted? Failure to comply with negotiation and consultatiobligations can

result in the concession application being refdse@ompliance with these
provisions can also be included as conditions ereftisting concessions.

4.4 Ministerial preference decision

The Minister has the power to make a ‘preferencdsdEn’ to allow a petroleum
development or a coal development to have precedever an opposing concession
application*” Prior to making a preference decision, the Mimisteust refer the
matter to the Land Court, with the Land Court mgkinrecommendation on what the
decision should bé?

" s318CM MRA.

®  $318CN MRA.

® 5310 P&G Act.

10 see, for example, s311 P&G Act.

1 see, for example, s312 P&G Act.

12 55318 and 319 P&G Act and part 7AA, division 2 MRA.

13 see, for example, s320 P&G Act.
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4.5

4.6

The Minister must then consider the recommendat@aiong with the ‘CSG
assessment criteria’ which form part of the petmsieconcession application. The
CSG assessment criteria include development plgunirements, the legitimate
business interests of the petroleum and coal oslgle mining parties and, for
example, the effect of the proposed petroleum leas¢he future development of
coal resources from the laft.

The Minister (and the Land Court in its recommeimggtmust comply with section
321 of the P&G Act, which provides that a coal drshale development preference
may only be given if the Minister is satisfied that

(d) a coordination arrangement (discussed in detaikation 5 below) between
the concession holders in the future, in relatmpédtroleum production and
coal mining, is unlikely or is not commercially chnically feasible;

(e) the public interest in petroleum production andl avaoil shale mining and
any incidental CSG mining would be best servedditygnanting a petroleum
lease to the petroleum lease applicant first;

4) in relation to a brownfield coal or oil shale resm) it is critical to the
continuance of that operation or the efficient abenfrastructure in relation
to that operation and the petroleum developmenmi [@ancompatible with
the future development of the resource; and

(9) in relation to a greenfield coal or oil shale raseu it is commercially viable
and coal or oil shale mining will start within 2ars of the grant of a coal or
oil shale mining lease.

Sharing of information and data

The Acts impose several requirements on concedsadders in relation to the
recording and provision of information. This progésto assist in achieving the best
resource use outcome for all concessions. For eeantpis a condition of coal
mining leases that the holder meters and recomlydlumes of CSG mined in the
area of lease and lodges annual reports in relaicdSG amounts, locations and
other statistics?

The Acts also require the applicant for a miningske or a petroleum lease which
overlaps the area of an existing opposing leaseihmit a development plan stating
the effect on the existing lease and coordinaticangements relating to the latfd.

Coordination arrangement is a pre-condition to grant of lease

The Acts provide a mechanism by which holders afingj and petroleum leases can
agree the terms of a ‘coordination arrangementctvhif approved by the Minister,
will, to the extent of any inconsistency, overrithe terms of the relevant petroleum
or mining leasé’

14
15
16

17

See, for example, s305 P&G Act.
ss318CU — CV MRA.
See, for example, s305 and division 4, subdivision 2 of the P&G Act.

s239 P&G Act. Note: the P&G Act limits the scope of the matters the parties can agree in a
coordination arrangement, which are inconsistent with the terms of the P&G Act and MRA (see
$5234(3) and (3A) P&G Act).
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Under the Acts, negotiation and entry into a camtion arrangement, and
Ministerial approval of that coordination arrangermeds a precondition to the grant
of:

(@) a petroleum lease that overlaps an existing coailashale mining leas®;
and

(b) a coal or oil shale mining lease that overlapsxastiag petroleum leasg.

It is also a consideration when assessing cerggigel applications, as the entry into
or the ‘potential’ of an applicant to enter intoc@ordination arrangement forms part
of an applicant’s assessment critéfia.

Coordination arrangements are discussed in datagdtion 5 below.

5 Coordination arrangements

51 What is a coordination arrangement?

As noted above, the Acts provide for concessiomldrsl to enter into ‘coordination
arrangements™ The P&G Act provides that an applicant for, or desl of, a
petroleum or mining lease may make a coordinatimangement in respect of the
following matters:

(a) the orderly production of petroleum from a natusalderground reservoir
under more than one of the leases;

(b) the orderly carrying out of an authorised activdy any of the leases by any
party to the arrangement; and

(© petroleum production from more than one naturalengibund reservoir
under more than one of the leases.
5.2 Terms of coordination arrangement
The coordination arrangement may:

(a) be for any term (including a term in excess of dueation of the relevant
mining or petroleum lease);

(b) include persons who are not the holder or propdsdder of the relevant
mining or petroleum lease;

(©) provide for a matter that is not addressed in ¢éhevant mining or petroleum
lease;

(d) provide for a matter that is inconsistent with agrtprescribed terms of the
petroleum or mining lease, including the time byickha lease holder must
commence production;

(e) provide for the subleasing of, or an interest ipeatoleum lease; and

¥ $5350 P&G Act.
9 $318CB MRA.
2 see, for example, ss121 and 305 P&G Act and ss318AP and 318AT MRA.

2 gee, for example, ss234-243 P&G Act and s318AJ MRA.
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5.3

54

4) provide for a party to the coordination arrangenterbe granted a pipeline
licence to transport petroleum or a prescribedsgasage on land subject to
the agreemerft.

Approval of a coordination arrangement

Once the parties have agreed the terms of the ioatigh arrangement, the parties
will jointly apply to the Minister for approval dhe arrangement. The Minister may
approve the proposed coordination arrangementadf tshe is satisfied that:

(@) the arrangement is in the public interest;

(b) any inconsistency between the arrangement and ease Icondition in the
proposed coordination arrangement is appropriate;

(© the spatial relationship between the relevant kdse the arrangement is
appropriate;

(d) the arrangement is consistent with the P&G Act thiedVIRA;

(e) the appropriate development plan has been appraved;

() the arrangement clearly identifies the safety rasiiidlities of each party in
relation to the lané’

The P&G Act also provides that the Minister mayusef to approve proposed
coordination arrangements which contemplate thadrty to the arrangement will be
granted a pipeline licence, if certain criteria ace met. For example, if the Minister
considers that the pipeline licence will not bengea

What is the effect of a coordination arrangemen  t?

Once the coordination arrangement has been appraweddthe lease has been
granted:

(@) the coordination arrangement will, to the extent asfy inconsistency,
override the terms of the relevant petroleum anahioing lease?

(b) the lease holder must continue to be a party tord¢hevant coordination
arrangement and must not carry out authorised itetivif a relevant
coordination arrangement is not in plate;

(© the parties must not amend or cancel the coordimatrrangement without
the Minister’s conserft;and

(d) a transfer of the tenement will not be approve@ssithe proposed transferee
is a party to the coordination arrangenf@nt.

The coordination arrangement will effectively ogeras a licence condition, unless
the Minister exercises his or her power to carfeeldoordination arrangemefit.

22 $5234(3) — (4) P&G Act.
B 5236 P&G Act.
24 $236(3) P&G Act.

25

s239 P&G Act. Note: the P&G Act limits the scope of the matters the parties can agree under the

coordination arrangement, which are inconsistent with the terms of the P&G Act and MRA (see
$5234(3) and (3A) P&G Act).

% $365(2) P&G Act and s318CT(2) MRA.
" 5241 P&G Act.

28

s379 P&G Act and s318DO MRA.
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6.1

6.2

Co-development agreements

Terms of co-development agreements

In addition to coordination arrangements, it is owon for mining and petroleum
leaseholders and applicants to enter into a coldewent agreement which governs
the parties’ rights and obligations in a definegbago-development area).

A co-development agreement is an overarching agreemhich sets out the terms
on which parties will develop their interests in@development area, including how
the parties will apply for, and cooperate in r@atito, applications for production
leases. In this regard, co-development agreemeiitsisually require the parties to
consent to the grant of a production lease and fadllitate the execution of a
coordination arrangement over those parts of thees@lopment area that are subject
to the proposed production lease.

A co-development agreement will govern each parmights in relation to CSG and
will expressly provide who can apply for a petratelease or a mining lease within
the co-development area. In effect, a co-developmegreement provides a
contractual mechanism by which the parties can:

(a) coordinate their activities;
(b) facilitate regulatory approvals;
(© allocate risk and liability; and

(d) agree safety, rehabilitation and compensation regiamd other
miscellaneous matters.

Each of these matters is considered below.

Coordination of activities

In order to ensure that the parties are able toabpén a safe, efficient and expedient
manner, the parties will generally agree a ‘co-ttgument plan’, which details the
proposed development of the co-development area.

A co-development plan will generally address theatmn of infrastructure, the
nature and timing of activities (including explaooat, construction and production
activities), the sharing of data and the other @sses required to enable day-to-day
activities to occur. Among other things, it is dgsd to minimise the risk of
liabilities being incurred, or injuries suffered; & party or third party.

The co-development plan will usually be assesset raanitored by a committee
comprising representatives from both parties, whigkets regularly to discuss and
review:

(a) the nature, location, commencement and duraticengfproposed activities
in the co-development area;

(b) the completion of activities and rehabilitatiortle co-development area;

(© any amendments to the co-development plan; and

29

s242 P&G Act. If the Minister wishes to cancel a coordination arrangement, the Minister must give
notice to each leaseholder of the proposed cancellation and the reasons for such cancellation; and
must consider any submissions lodged by the lease holder, the likely impact of the cancellation on

the relevant leases and the public interest prior to cancelling the relevant coordination arrangement.
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6.3

6.4

6.5

(d) any other relevant matters,

and make recommendations to the parties.

Regulatory approvals

As a co-development agreement is intended to tetthecterms on which the parties
will develop their interests in the co-developmarga, it is imperative that the co-
development agreement specify the relevant consarisprocesses to be followed
when a party to the agreement is applying for sofgim or mining lease in the co-
development area.

In this regard, parties are usually required to:

(a) use all reasonable endeavours to facilitate thetgraa production lease to
the other parties, including by providing their sent to the grant of the
application;

(b) provide information (including geological informam) to assist in the
preparation of the application for the productieade;

(© consider and approve an initial development plabjext to agreed criteria
and restrictions;

(d) execute a coordination arrangement (usually ireaagreed form); and

(e) agree any amendments to a coordination arrangenegptested by the
Minister.

In addition to this, it is common practice for adevelopment agreement to address
consent requirements regarding entry to speciféed land any compensation that
may be payable.

Risk and liability

Risk allocation and the indemnity regime is alwaysontentious commercial issue
but, in setting up the framework for their agreetnére parties should consider:

(a) the extent to which they will assume or excludéiliy for consequential,
indirect or special loss;

(b) whether the mining tenement holder should be lidbteloss of 2P or 3P
CSG reserves and, if so, whether there are anye@ans to such liability;
and

(© whether a ‘knock for knock’ or negligence-based eimaity regime is
appropriate.

To date, we understand that industry practice leas o incorporate a negligence-
based indemnity regime, but to exclude liability éonsequential loss and release the
mining tenement holder from liability for loss oP2r 3P CSG reserves (except to
the extent caused by the mining tenement holdeggligence, breach or wilful
default).

Safety, rehabilitation and compensation

As the parties’ activities in the co-developmendaamay overlap, the parties will
generally agree a set of safety protocols, congistéth occupational health and
safety legislation, to ensure that each party &dantractors and subcontractors are
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6.6

able to minimise the risk of death or injury to gmgrson or liability to the parties or
any third party.

The parties will also need to agree their respectibligations in relation to the
environment, rehabilitation and remediation, haviegard to the fact that one party’s
activities may prevent rehabilitation or render theo party’s rehabilitation
ineffective. In these circumstances, it is usual tfee party whose activities have
prevented or nullified the other party’s rehabilta efforts to assume all
rehabilitation and remediation obligations in relatto the relevant land. In this
regard, it is very important for the parties to wome to agree and update the co-
development plan.

Other

As the co-development agreement is not submittedgproval to the Minister, there
Is scope for the parties to agree a range of cenfidl commercial matters. In other
words, the terms of the co-development agreementnat limited to the matters
contemplated in the P&G A&t.

As such, the parties may agree a number of othemmocial issues, such as the
sharing of the operational and capital costs aasetiwith degassing or extraction of
CSG, compensation for either the loss of access tesource, delays in obtaining
access to a resource or accelerated access towaesand where there is limited
water available, rights to coal formation water fethis a by-product of CSG
extraction)®!

Conclusion

The success of the Queensland legislative regindeating with concession conflicts
between petroleum and mining lease holders is seelk by the rapid growth of
CSG production in the State and the number of LM&epts proposed to be built
there. At the time of this paper, there are attléaseparate LNG projects being
planned for the export of LNG made from CSG produce Queensland. Project
proponents include major oil & gas companies sutshell, BG, ConocoPhillips,
Petronas and Santos. At the same time, Queensdaadmajor source of coal for
overseas export and power generation within thie Sta

The Queensland legislative regime is clear, comsistnd generally written in plain
English, which makes it easier for non-legal pesstmuse it. We recommend this
regime to other jurisdictions which have similamcession conflicts in relation to
petroleum and coal or oil shale mining.

30

31

Conct

Although the P&G Act does not limit the matters that the parties may agree in a coordination

arrangement, it is common for the parties to limit the scope of the coordination arrangement to those
matters sets out in the P&G Act, especially in circumstances where there may be confidential
commercial information or terms.

Dominic McGann, ‘Coordination Agreements for Coal Seam Gas’ (2005) AMPLA Yearbook 2005
380 at 387.
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