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liability policy — Scope of coverage — Claims against insured for negligence in construction of
buildings and for breach of contract — Insured alleging inadequate construction completed by
subcontractors — Insurance policy covers property damage caused by an accident — Whether
“ property damage” limited to third-party property damage — Whether defective workmanship

considered to be an “ accident” — Whether insurer owes a duty to defend claims against insured.

Insurance — Liability insurance — Insurer’s duty to defend — Policy exclusion —

Whether exclusion for “ work performed” includes work completed by subcontractors.

The insured, Progressive Homes, was hired as a general contractor to build several
housing complexes. After completion, four actions were initiated against Progressive claiming
breach of contract and negligence. It was alleged that significant water damage caused rot,
infestation and deterioration to all four buildings. Progressive had secured several commercial
general liability insurance policies with the insurer, Lombard. The policies required Lombard to
defend and indemnify Progressive when Progressive islegally obligated to pay damages because
of property damage caused by an occurrence or accident. Lombard claimed that it did not have a
duty to defend because the claims were not covered under the insurance policies. Progressive
brought an application for adeclaration that L ombard was under aduty to defend in thefour actions.
The applications judge found that the claims did not fall within theinitial grant of coverage under
the policiesand therefore Lombard did not owe aduty to defend. A majority of the Court of Appeal

dismissed the appeal.

Held: The appeal should be allowed.
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Aninsurer is required to defend a claim where the facts aleged in the pleadings, if
proven to be true, would require the insurer to indemnify the insured for the claim. Itisirrelevant
whether the allegations in the pleadings can be proven in evidence. What is required is the mere
possibility that aclaimfallswithintheinsurance policy. Whereitisclear that theclaimfallsoutside
the policy, either because it does not come within the initial grant of coverage or isexcluded by an
exclusion clause, therewill be no duty to defend. In examining the pleadingsto determine whether
the claimsfall within the scope of coverage, what is determinative isthe true nature or substance of

the claim, not the |labels selected by the plaintiff.

Thefocusof insurancepolicy interpretation shouldfirst and foremost be onthelanguage
of thepolicy at issue. For insurance policiesthat set out coverage, followed by exclusions, followed
by exceptions, such asthosefound inthiscase, it isgenerally advisableto interpret the policy inthe
order of: coverage, exclusionsand then exceptions. Each of theinsurance policiesinthiscase cover
“property damage” caused by an “accident”. Theonusison Progressiveto show that the pleadings
fall within the initial grant of coverage. The plain and ordinary meaning of “property damage” in
this case includes damage to any tangible property and is not limited to damage to third-party
property. Hence, damage to one part of a building arising from another part of the same building
could beincluded in the definition. “Accident” should also be given the plain meaning prescribed
to it in the policies and should apply when an event causes property damage neither expected nor
intended by the insured. The accident need not be a sudden event and can result from continuous
or repeated exposure to conditions. Whether defective workmanship is an accident is necessarily
a case-specific determination. It will depend both on the circumstances of the defective

workmanship alleged in the pleadings and the way in which “accident” is defined in the policy.
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The duty to defend only requires apossibility of coverage, and that possibility is made
out inthiscase. The pleadings reveal apossibility of “property damage’. The pleadings describe
water leaking in through windows and walls and allege deterioration of the building components
resulting from water ingress and infiltration. The pleadings aso describe defective property. The
pleadings also sufficiently allege an “accident” for the purpose of deciding whether Lombard owes
aduty to defend. Thereisno referenceto intentional conduct by Progressive which would suggest
that the property damage was expected or intended. The pleadings allege negligence, which, onits
face, suggests that the damage was fortuitous. In addition, it is clear from the pleadings that the
damage alleged istheresult of “continuous or repeated exposureto conditions’, which squarely fits

within the definition.

Having found the claims in the pleadings fall within the initial grant of coverage, the
onus shiftsto Lombard to show that coverageisprecluded by an exclusion clause. Lombard has not
discharged its burden of showing that the “work performed” exclusion clearly and unambiguously
appliesto all of the claims made against Progressive and thereisthusapossibility of coverage under
each version of the policy. Depending on which version of the policy applies, thereisapossibility
of coverage for damage to work completed by a subcontractor, for damage resulting from work
performed by a subcontractor, or for damage resulting from the particular part of the Progressive's

work that was defective. Therefore, the duty to defend istriggered.
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(3d) 225, [2007] I.L.R. 1-4626, [2007] B.C.J. No. 651 (QL), 2007 CarswellBC 635. Apped

allowed.
Gordon Hilliker, Q.C., and Neo Tuytel, for the appellant.
Ward K. Branch, Michael J. Sobkin and Christopher Rhone, for the respondent.
The judgment of the Court was delivered by
[1] ROTHSTEIN J. — The issue in this appeal is whether the insurer, Lombard General

Insurance Company of Canada (“Lombard”), owes a duty to defend claims against the insured,
ProgressiveHomesLtd. (“Progressive’). For thereasonsthat follow, | concludethat Lombard owes

aduty to defend.
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. Overview

A. Facts

[2] British ColumbiaHousing Management Commission (“BCHousing”) hired Progressive
asageneral contractor to build several housing complexes. After completion, BC Housinginitiated
four actions against Progressive aleging significant damage caused by water leaking into each of
the four buildings. The claims allege breach of contract and negligence. The water damage has
allegedly caused significant rot, infestation and deterioration to all four buildings. BC Housing

allegesthat the buildings are unsafe and pose aseriousrisk to the health and saf ety of the occupants.

[3] Progressive had secured five successive commercial general liability insurancepolicies
(“CGL policies’) with Lombard. These successive policies were in place from the time of
construction until the time the actions against Progressive were brought. There werethreeversions
of the five successive policies. thefirst version being the first policy; the second version being the
second, third and fourth policies; and the third version being the fifth policy. The policies are
“occurrence policies’ which insure Progressive against damage caused by “occurrences’ or
“accidents’. The policiesrequire Lombard to defend and indemnify Progressive when Progressive
is legally obligated to pay damages because of property damage caused by an occurrence or

accident.

[4] Lombardinitially defended Progressive, but later withdrew claiming that it had no duty
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to defend because the claims were not covered under the insurance policies. The withdrawal was,
at least in part, aresult of aprior B.C. Supreme Court decision, Svagger Construction Ltd. v. ING
Insurance Co. of Canada, 2005 BCSC 1269, 47 B.C.L.R. (4th) 75 (“Swagger”), which found that

similar damage was not covered by a similar insurance policy.

[5] Progressive brought an application for a declaration that Lombard is under a duty to

defend in the four actions.

B. Pleadings

[6] Theissueof the duty to defend requiresthe consideration of the pleadingsin the actions
against Progressive to determine if there is a possibility of the claims falling within the insurance
coverage. Thereare four actions against Progressive — one for each housing unit. The four sets
of pleadingsarevery similar. Thepleadingsallegethat Progressivewasnegligent initsconstruction
of the housing units and that it breached its contract with BC Housing. The pleadings allege that

Progressive’ s conduct resulted in the following:

DEFECTS

29. As aresult of the breaches of contract by Progressive and the negligence of the
Defendants and others, and all of them, the Development has sustained since the
date of construction and continuesto sustai n defectsand ongoing damageincluding
the following:

(@  water leaking through the exterior walls;
(b)  improper and incomplete installation and construction of framing, stucco

walls, vinyl siding, windows, sheathing paper, flashings, ventilation,
walkway membranes, flashing membranes, eaves troughs, downspouts,
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(©
(d)
(€)
(f)
(9
(h)

gutters, drains, balcony decks, pedestrian walkways, railings, roofs, and
patio doors;

insufficient venting and drainage of wall systems;
inadequate exhaust ventilation system;

water leaking through the windows;

improper use of caulking;

poorly assembled and installed windows,

deterioration of the building components resulting from water ingress and
infiltration

all of which are collectively referred to as the “ Defects” and were caused by the
Defendants and all of which constitute further breaches of the terms of the
agreements referenced above.

30. Asareasonably foreseeabl e consequence of Defectsand particularsoutlined above,
significant portionsof the Development have suffered sincethedate of construction
and continue to suffer considerable moisture penetration, resultant rot and
infestation which has caused the Development to be unsafe and hazardous and to
pose a substantial physical danger to the health and safety of the occupants.

DAMAGES

33. Asaresult of the Defects and of the negligence and breaches of contract by the
Defendants the Plaintiffs have suffered damages including but not limited to the

following:

(@  inspection and professional advice concerning the Defects;

(b)  cost to date of remedial work, both permanent and temporary;

(c)  costof relocation and alternate housing of tenants during remediation work
and other tenant expenses,

(d)  diminution in value of the Development; and

(e)  expense, inconvenienceand hardship caused by the construction and design

deficiencies and their repair.
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In essence, the pleadings allege that the condos were inadequately constructed, resulting in

significant water damage.

[7] Progressive asserts that the inadequate construction was completed by subcontractors.
The pleadings identify several subcontractors who were responsible for the installation of vinyl

decking, a waterproof membrane and a ventilation system.

C. Insurance Policies

[8] At all material times Progressive has had successive CGL policiesin place from 1987
to 2005. Whilethe details of theindividual policiesdiffer, the basic features of the policiesare the
same. Under each policy, Progressiveiscovered (subject to specific exclusions) for property damage
caused by an accident. The description of coverageisnot materially different in each version of the

policy. Thefirst policy states:

COVERAGE B — Property Damage Liability

To pay on behalf of the Insured all sums which the Insured shall become legally
obligated to pay as damages because of property damage caused by accident.

[9] Under each policy, Lombard owes aduty to defend Progressive. For example, thefirst

policy states:

As respects insurance afforded by this form, the Insurer shall:

(1) defend in the name and on behalf of the Insured and at the cost of the Insurer any
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civil action which may at any time be brought against the Insured on account of
such bodily injury or property damage but the Insurer shall have the right to make
such investigation, negotiation and settlement of any claim as may be deemed
expedient by the Insurer; [Emphasis added.]

[10] “Property damage” isadefined terminthe policies. Thefirst policy defines* property

damage” as.

“Property damage” means (1) physical injury to or destruction of tangible property
which occurs during the policy period, including the loss of use thereof at any time
resulting therefrom, or (2) loss of use of tangible property which hasnot been physically
injured or destroyed provided such loss of useiscaused by an accident occurring during
the policy period.

[11] “Accident” isadefined term in thefirst policy:

“Accident” includes continuous or repeated exposure to conditions which result in
property damage neither expected nor intended from the standpoint of the Insured.

In subsequent policies, theterm “ occurrence” isused. It isdefined inthe second and third versions

of the policy as:

“Occurrence” means an accident, including continuous or repeated exposure to
substantially the same general harmful conditions.

[12] Even if the claimsfall within theinitial grant of coverage — that is, there is property
damage caused by an accident — then coverage may still be excluded if the insurance company

shows that an exclusion clause applies. Of particular importance to this appeal is the “work
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performed” exclusion, which appears in three forms in the successive policies. This exclusion
precludes coverage for damage to the insured’ s own work onceit has been completed. The details

of thisexclusion will be examined more closely below.

[I. Judicial History

A. Supreme Court of British Columbia, 2007 BCSC 439, 71 B.C.L.R. (4th) 113

[13] Mr. Justice Cohen examined the pleadings and policiesto determine whether therewas
apossibility that the claimsin the pleadings fell within the insurance coverage. He concluded that
Lombard did not owe a duty to defend. Cohen J. followed a line of authority, most recently the
Swagger decision, that upheld the proposition that defective constructionisnot an“ accident” unless
it causes damageto the property of athird party. Hefound that the court could not artificially divide
the insured’s work into its component parts for the purpose of establishing resulting property

damage.

[14] Cohen J. concluded that the pleadings against Progressive were “simply [a] claim for
the cost of remediating parts of the unified whole and not ‘ property damage’” (para. 57). Therefore,
the claims did not fall within the initial grant of coverage under the policies and Lombard did not

owe a duty to defend.

B. Court of Appeal for British Columbia, 2009 BCCA 129, 90 B.C.L.R. (4th) 297
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[15] A majority of the Court of Appeal dismissed the appeal. Ryan J.A., writing for herself
and Kirkpatrick J.A., accepted that the duty to defend must be resolved on thewording of the policy.
Sheal so accepted that the plain meaning of theinsuring provisionscould support the conclusion that
the claims against Progressive fell within the insurance coverage. However, she concluded that
“such an interpretation fliesin the face of the underlying assumption that insurance is designed to
provide for fortuitous contingent risk” (para. 69). In her view, damage resulting from faulty

workmanship could not be considered fortuitous.

[16] In any event, Ryan J.A. examined the “work performed” exclusion contained in the
contracts. Ryan J.A. accepted that in some circumstanceswork performed by asubcontractor could
be covered by the policies, but only if the damage was caused by a distinct item installed by a
subcontractor, such asaboiler exploding. However, shefound that thiswas not the situationin this
appeal. On her reading, the pleadings aleged that integral parts of the building itself failed to
function properly and were not “distinct” components that could be covered. Therefore, she held

that Lombard did not owe a duty to defend.

[17] Madam Justice Huddart dissented. Shefound that thelanguage of the policiessupported
the conclusion that damage resulting from subcontractor negligence is covered. In her view, the
definition of property damage could apply where the damage wasto the same building out of which
the damage arose. On her reading of the policies, the exclusion clauses did not exclude damage
resulting from work by subcontractors. Huddart J.A. would have found that Lombard owed a duty

to defend.
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[18] The only issue in this appeal is whether Lombard owes a duty to defend the claims

against Progressive.

V. Analysis

A.  The Duty to Defend

[19] An insurer is required to defend a claim where the facts alleged in the pleadings, if
proven to be true, would require the insurer to indemnify the insured for the claim (Nichols v.
American Home Assurance Co., [1990] 1 S.C.R. 801, at pp. 810-11; Monenco Ltd. v.
Commonwealth Insurance Co., 2001 SCC 49, [2001] 2 S.C.R. 699, at para. 28; Jesuit Fathers of
Upper Canada v. Guardian Insurance Co. of Canada, 2006 SCC 21, [2006] 1 S.C.R. 744, at paras.
54-55). Itisirrelevant whether the allegationsin the pleadings can be proven in evidence. That is
to say, the duty to defend is not dependent on the insured actually being liable and the insurer
actually being required to indemnify. What is required is the mere possibility that a claim falls
within theinsurance policy. Whereit isclear that the claim falls outside the policy, either because
it does not comewithintheinitial grant of coverage or isexcluded by an exclusion clause, there will

be no duty to defend (see Nichals, at p. 810; Monenco, at para. 29).

[20] In examining the pleadings to determine whether the claims fall within the scope of

coverage, the parties to the insurance contract are not bound by the labels selected by the plaintiff
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(Non-Marine Underwriters, Lloyd s of London v. Scalera, 2000 SCC 24, [2000] 1 S.C.R. 551, at
paras. 79 and 81). The use or absence of a particular term will not determine whether the duty to
defend arises. What is determinative is the true nature or the substance of the claim (Scalera, at

para. 79; Monenco, at para. 35; Nichols, at p. 810).

B. General Principles of Insurance Policy Interpretation

[21] Principles of insurance policy interpretation have been canvassed by this Court many
times and | do not intend to give a comprehensive review here (see, e.g., Co-operators Life
Insurance Co. v. Gibbens, 2009 SCC 59, [2009] 3 S.C.R. 605, at paras. 20-28; Jesuit Fathers, at
paras. 27-30; Scalera, at paras. 67-71; Brissette Estate v. Westbury Life Insurance Co., [1992] 3
S.C.R. 87, a pp. 92-93; Consolidated-Bathurst Export Ltd. v. Mutual Boiler and Machinery
Insurance Co., [1980] 1 S.C.R. 888, at pp. 899-902). However, a brief review of the relevant

principles may be a useful introduction to the interpretation of the CGL policies that follow.

[22] The primary interpretive principle is that when the language of the policy is
unambiguous, the court should give effect to clear language, reading the contract as a whole

(Scalera, at para. 71).

[23] Where the language of the insurance policy is ambiguous, the courts rely on general
rules of contract construction (Consolidated-Bathurst, at pp. 900-902). For example, courts should
prefer interpretations that are consistent with the reasonabl e expectations of the parties (Gibbens,

at para. 26; Scalera, at para. 71; Consolidated-Bathurst, at p. 901), so long as such an interpretation
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can be supported by the text of the policy. Courts should avoid interpretationsthat would giverise
to anunrealistic result or that would not have been in the contempl ation of the partiesat thetimethe
policy was concluded (Scalera, at para. 71; Consolidated-Bathurst, at p. 901). Courts should also
strive to ensure that similar insurance policies are construed consistently (Gibbens, at para. 27).
These rules of construction are applied to resolve ambiguity. They do not operate to create

ambiguity where there isnonein the first place.

[24] When these rules of construction fail to resolve the ambiguity, courtswill construe the
policy contra proferentem — against the insurer (Gibbens, at para. 25; Scalera, at para. 70;
Consolidated-Bathurst, at pp. 899-901). One corollary of the contra proferentem rule is that
coverageprovisionsareinterpreted broadly, and exclusion clausesnarrowly (Jesuit Fathers, at para.

28).

[25] Withtheseinterpretive principlesinmind, | turnto theinsurance policiesat issueinthis

appeal.

C. ThelLombard Insurance Policies

[26] The insurance contracts in this appeal are CGL policies. CGL insurance policies
typically consist of several sections (see Jesuit Fathers, at para. 34; seeaso M. G. Lichty and M.
B. Snowden, Annotated Commercial General Liability Policy (loose-leaf), vol. 1, at p. 1-9). The
policy will set out the types of coverage contained in the agreement, for example, property damage

caused by an accident.

2010 SCC 33 (CanLll)



[27] Thisistypically followed by specific exclusionsto coverage. Exclusionsdo not create
coverage — they preclude coverage when the claim otherwise falls within the initial grant of
coverage. Exclusions, should, however, beread in light of theinitia grant of coverage (Annotated

Commercial General Liability Policy, vol. 1, at p. 1-10).

[28] A CGL policy may also contain exceptionsto exclusions. Exceptionsalso do not create
coverage — they bring an otherwise excluded claim back within coverage, where the claim fell
within the initial grant of coverage in the first place (Annotated Commercial General Liability
Poalicy, vol. 1, at p. 1-10). Because of this alternating structure of the CGL policy, it is generally

advisable to interpret the policy in the order described above: coverage, exclusions and then

exceptions.
(1) Coverage
[29] Each insurance policy covers property damage caused by an accident. The question,

then, iswhat are the meanings of “property damage” and “accident” in these policies. Theonusis

on the insured, Progressive, to show that the pleadings fall within the initial grant of coverage.

(&) Property Damage

[30] The definition of “property damage” in thefirst policy is:
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“Property damage” means (1) physical injury to or destruction of tangible property
which occurs during the policy period, including the loss of use thereof at any time
resulting therefrom, or (2) loss of use of tangible property which hasnot been physically
injured or destroyed provided such loss of useiscaused by an accident occurring during
the policy period.

In later versions of the policies, the references to destruction were removed:

“Property damage” means.

a. Physica injury to tangible property, including all resulting loss of use of that
property; or

b. Lossof use of tangible property that is not physically injured.

[31] Lombard’ smainargumentisthat “ property damage” doesnot result from damageto one
part of abuilding arising from another part of the same building. According to Lombard, damage
to other parts of the same building is pure economic |oss, not property damage. What follows from

this argument is that “ property damage’ islimited to third-party property.

[32] Lombard’s argument stems from a distinction between property damage and pure
economiclossthat isdrawnintort law. It reliesonapassagefrom thisCourt’ sdecisionin Winnipeg
Condominium Corporation No. 36 v. Bird Construction Co., [1995] 1 S.C.R. 85. Thiswasaclaim
in negligence against ageneral contractor, subcontractor and architect after astorey-high section of
cladding fell from the side of abuilding to the ground below. The Court found that the losswas not
property damage, but a recoverable form of economic loss. The passage on which Lombard relies
isthe adoption of an excerpt from aHouse of L ordsdecision, which rejectsthe notion that abuilding

can be subdivided into its component parts for the purpose of finding resulting property damage.
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At para. 15 of Winnipeg Condominium, La Forest J. stated:

In [Murphy v. Brentwood District Council, [1990] 2 A11 E.R. 908 (H.L.)], a pp.
926-28, Lord Bridge reconsidered and rejected the “complex structure” theory he had
suggested in D & F Estates, criticizing the theory on the following basis (at p. 928):

The redlity isthat the structural elementsin any building form asingleindivisible
unit of which the different parts are essentially interdependent. To the extent that
there is any defect in one part of the structure it must to a greater or lesser degree
necessarily affect al other parts of the structure. Therefore any defect in the
structure is adefect in the quality of the whole and it is quite artificial, in order to
impose alegal liability which thelaw would not otherwise impose, to treat a defect
in an integral structure, so far as it weakens the structure, as a dangerous defect
liable to cause damage to ‘ other property’.

A critical distinction must be drawn here between some part of a complex
structurewhich issaid to be a‘danger’ only becauseit does not perform its proper
function in sustaining the other parts and some distinct item incorporated in the
structure which positively malfunctions so as to inflict positive damage on the
structure in which it is incorporated. Thus, if a defective central heating boiler
explodes and damages a house or a defective electrical installation malfunctions
and sets the house on fire, | see no reason to doubt that the owner of the house, if
he can prove that the damage was due to the negligence of the boiler manufacturer
in the one case or the electrical contractor in the other, can recover damagesin tort
on Donoghue v. Sevenson principles.

| aminfull agreement with Lord Bridge’ scriticismsof the “complex structure” theory.
[Emphasis added.]

[33] After the defendants were found liable in Winnipeg Condominium, the general
contractor, Bird, sought indemnification from its insurer in Bird Construction Co. v. Allstate
Insurance Co. of Canada, [1996] 7 W.W.R. 609. The Manitoba Court of Appeal relied on the
passage from Winnipeg Condominiumto concludethat the claim was not covered becauseit was not
aclamfor property damage (para. 11). However, the court also found that coverage was precluded

because of aspecific exclusion for worked performed by or on behalf of the policyholder (para. 12).
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[34] Lombard relies on this reasoning to assert its position that “property damage” in the
CGL policies cannot mean damage caused by other parts of the same building. Lombard arguesthat
property damage is limited to third-party property damage and does not include damage to the

insured’ s own work.

[35] | cannot agree with Lombard’s interpretation of “property damage”. The focus of
insurance policy interpretation should first and foremost be on the language of the policy at issue.
General principles of tort law are no substitute for the language of the policy. | seeno limitation to
third-party property in the definition of “property damage’. Nor isthe plain and ordinary meaning
of the phrase “property damage” limited to damage to another person’s property. Indeed, the
Ontario and Saskatchewan Courts of Appeal reached the same conclusion with respect to similar
definitions of “property damage’ in CGL policies: Alie v. Bertrand & Frere Construction Co.
(2002), 222 D.L.R. (4th) 687 (Ont. C.A.), at paras. 26, 41 and 45, and Bridgewood Building Corp.
(Riverfield) v. Lombard General Insurance Co. of Canada (2006), 266 D.L.R. (4th) 182 (Ont.
C.A)), at paras. 6-7; Westridge Construction Ltd. v. Zurich Insurance Co., 2005 SK CA 81, 269 Sask.

R. 1, at para. 38.

[36] | would construe the definition of “ property damage”, according to the plain language
of the definition, to include damage to any tangible property. | do not agree with Lombard that the

damage must be to third-party property. Thereis no such restriction in the definition.

[37] The plain meaning of “property damage’ is consistent with reading the policy as a

whole. Qualifying themeaning of “property damage’ to mean third-party property wouldleavelittle
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or nowork for the “work performed” exclusion (discussed in more detail below). Lombard argues
that the exclusion clauses do not create coverage. Thisistrue. But reading the insurance policy as
a whole is not the same as conjuring up coverage when there was none in the first place.
Consistency with the exclusion clauses is a further indicator that the plain meaning of “property

damage” is the definition intended by the parties.

[38] Doesthe definition of “property damage” exclude defects? Or, can defective property
constitute “ property damage” as defined in the policies? Progressive concedes that the effect of the
definition of “property damage’ is to exclude coverage for a claim to repair a defect. Lombard

agrees that defects are not included in the definition of “property damage’.

[39] Whilethis point was not contested and nothing turnsonitinthisappeal, itisnot obvious
to me that defective property cannot also be “property damage’. In particular, it may be open to
argument that a defect could not amount to a “physical injury”, especialy where the harm to the
property is “physical” in the sense that it is visible or apparent (see, e.g., Annotated Commercial
General Liability Palicy, vol. 1, at p. 10-10). Moreover, whereadefect rendersthe property entirely
uselessit may be arguable that defective property may be covered under “loss of use’, the second

portion of the definition of “property damage”.

[40] | would also note that not barring defective property from the definition of “property
damage’ at the outset gives meaning to the exclusion clauses discussed below. Specifically, the
second version of the policies expressly excludes coverage for defects. This would be redundant

if defects were excluded from “property damage” at the outset. While perfect mutual exclusivity
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in an insurance contract is not required, this redundancy supports the view that the definition of

“property damage” may not categorically exclude defective property.

[41] Do the pleadings allege “property damage”? In my view, they do. The pleadings
describe water leaking in through windows and walls and allege “deterioration of the building
components resulting from water ingress and infiltration”. The pleadings also describe defective
property, which may also be“ property damage”: e.g., improperly built walls, inadequate ventilation
system, poorly installed windows. Whether specific property actually fallswithin the definition of
“property damage’ is a matter to be determined on the evidence at trial. This meets the low
threshold of showing that the pleadings revea a possibility of property damage for the purpose of

deciding whether Lombard owes a duty to defend.

(b) Accident
[42] Progressive must also show that the property damage described above was caused by
an accident.
[43] “Accident” isdefined in the first policy as:

“Accident” includes continuous or repeated exposure to conditions which result in
property damage neither expected nor intended from the standpoint of the Insured.

Asindicated before, essentially the same definition applies to “ occurrence” which isused in later

versions of the policies.
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[44] Progressive againrelieson the plain meaning of thedefinition of accident. It arguesthat
“accident” includesthe negligent act that caused damage that was neither expected nor intended by

Progressive.

[45] Lombard disagrees. Lombard arguesthat when abuilding is constructed in adefective
manner, the end result isadefective building, not an accident. It relieson caselaw that, initsview,
supports its argument that faulty workmanship is not an accident (e.g., Celestica Inc. v. ACE INA
Insurance (2003), 229 D.L.R. (4th) 392 (Ont. C.A.); Erie Concrete Products Ltd. v. Canadian
General Insurance Co., [1969] 2 O.R. 372 (H.C.J.); Harbour Machine Ltd. v. Guardian Insurance
Co. of Canada (1985), 60 B.C.L.R. 360 (C.A.); Supercrete Precast Ltd. v. Kansa General Insurance
Co.(1990),45C.C.L.I.248 (B.C.S.C.)). Itrelieson Ryan J.A.’ sconclusion, in the court below, that
this interpretation would offend the assumption that insurance provides for fortuitous contingent
risk. Lombard argues that interpreting accident to include defective workmanship would convert
CGL policies into performance bonds. In my opinion, these general propositions advanced by

Lombard do not hold upon closer examination.

[46] First, whether defective workmanship is an accident is necessarily a case-specific
determination. It will depend both on the circumstances of the defective workmanship aleged in
the pleadings and the way in which “accident” is defined in the policy. 1, therefore, cannot agree
with Lombard’s view that faulty workmanship is never an accident. This Court’s jurisprudence
shows that there is no categorical bar to concluding in any particular case that defective
workmanship is an accident. In Canadian Indemnity Co. v. Walkem Machinery & Equipment Ltd.,

[1976] 1 S.C.R. 309, at pp. 315-17, the Court found that the negligent repair of a crane constituted
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an accident. Therefore, | see no impediment to concluding the same in the present case, unless of

course it is not supported by the specific language of the policy.

[47] Second, | cannot agree with Justice Ryan’s conclusion that such an interpretation
offends the assumption that insurance provides for fortuitous contingent risk. Fortuity isbuilt into
the definition of “accident” itself as the insured is required to show that the damage was “ neither
expected nor intended from the standpoint of the Insured”. This definition is consistent with this
Court’ s core understanding of “accident”: “an unlooked-for mishap or an untoward event whichis
not expected or designed” (Gibbens, at para. 22; Martin v. American International Assurance Life
Co., 2003 SCC 16, [2003] 1 S.C.R. 158, at para. 20; Canadian Indemnity, at pp. 315-16; originating
in Fenton v. J. Thorley & Co., Ltd., [1903] A.C. 443, at p. 448). When an event is unlooked for,

unexpected or not intended by the insured, it is fortuitous. This is a requirement of coverage;

therefore, it cannot be said that this offends any basic assumption of insurance law.

[48] Finaly, | am not persuaded by Lombard’ s argument that equating faulty workmanship
to an accident will convert CGL policies into performance bonds. There seems to be a fairly
significant difference between a performance bond and the CGL policies at issue in this case: a
performance bond ensures that a work is brought to completion (Couch on Insurance 3D (3rd ed.
(loose-leaf)), val. 11, by L. R. Russand T. F. Segalla, at p. 163-20), whereas the CGL policiesin
thiscase only cover damageto theinsured’ sown work once completed (see Annotated Commercial
General Liability Policy, vol. 2, at p. 22-1: “products-completed operations hazard”). In other
words, the CGL policy picksup where the performance bond leaves off and provides coverage once

the work is completed.
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[49] “Accident” should be given the plain meaning prescribed toit inthe policiesand should
apply when an event causes property damage neither expected nor intended by the insured.
According to the definition, the accident need not be a sudden event. An accident can result from

continuous or repeated exposure to conditions.

[50] In my view, the pleadings sufficiently allege an “accident”. Thereis no reference to
intentional conduct by Progressive which would suggest that the property damage was expected or
intended. The pleadings allege negligence, which, on its face, suggests that the damage was
fortuitous. In addition, it is clear from the pleadings that the damage alleged is the result of
“continuous or repeated exposureto conditions’, which squarely fitswithin thedefinition. If at trial
it emerges that the damage was expected or intended by Progressive, then Lombard would not be
required to indemnify Progressive. However, the duty to defend only requires a possibility of

coverage and | am satisfied that possibility is made out in this case.

(2) Exclusions From Coverage

[51] Having found that the claimsin the pleadings fall within the initial grant of coverage,
the onus now shiftsto Lombard to show that coverageis precluded by an exclusion clause. Because
the threshold for the duty to defend is only the possibility of coverage, Lombard must show that an
exclusion clearly and unambiguously excludes coverage (Nichols, at p. 808). For example, in
Nichols, this Court found that an exclusion clause that stated that the policy did not apply to “any

dishonest, fraudulent, criminal or malicious act or omission of an Insured” (p. 807) clearly and
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unambiguously precluded coverage for a claim against the insured for fraudulent conduct. Thus
there was no possibility that the insurer would have to indemnify the insured on the claim as

pleaded.

(@ “Work Performed” Exclusion

[52] The central exclusion in this appeal isthe “work performed” exclusion. Thiscommon
exclusion clauseand itsrelationship to work compl eted by subcontractorshavereceived agreat deal
of attention, both in Canadaand the United States (Annotated Commercial General Liability Policy,
vol. 2, a pp. 22-4 and 22-11). The standard form version of the “work performed” exclusion
precludes coverage for damage to the insured’ s own work once it is completed. However, the text
of thisexclusion hasbeen modified several timesduring Progressive’ scoverageby Lombard. There

are three versions of the “work performed” exclusion in Progressive’ s successive CGL policies.

[53] Lombard's primary submissions in this appea were with respect to the proper
construction of “ property damage” and “ accident” . Itssubmissionson thework performed exclusion
arevery brief. It arguesthat the “work performed” exclusion excludes coverage for damageto the
worked performed by Progressive — in this case the four housing unitsin their entirety. It argues
there is no “subcontractor exception” in the first or second versions of the CGL policies, which
could operate to bring the damage caused by subcontractors or damage to the subcontractors work
back within coverage. Therefore, it says, the claims are clearly outside the scope of coverage and
the duty to defend does not arise. Thethird version of the policy expressly includes a subcontractor

exception, which provides coverage for damage caused by subcontractors or damage to the
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subcontractors work. Lombard argues that the pleadings do not trigger the duty to defend under
the third version because they do not allege that subcontractors caused the damage. Thisisthefull

extent of Lombard’ s submissions on the “work performed” exclusion.

[54] L ombard hasnot discharged itsburden of showing that the“work performed” exclusion
clearly and unambiguously appliesto all of the claims made against Progressive. In my view, there

isapossibility of coverage under each version of the policy.

[55] Inthefirst version of the policy the original “work performed” exclusion was modified
by what was called a General Liability Broad Form Extension Endorsement, which Progressive

purchased in addition to the basic CGL policy. The original “work performed” exclusion read:

This insurance does not apply to:

(i) property damage to work performed by or on behalf of the Named Insured arising
out of the work or any portion thereof, or out of materials, parts or equipment
furnished in connection therewith; [Emphasis added.]

Clause (i) was replaced by clause (Z) in the Broad Form Extension Endorsement, which read:

(Z) With respect to the completed operations hazard to property damage to work
performed by the Named Insured arising out of the work or any portion thereof, or
out of materials, parts or equipment furnished in connection therewith. [Emphasis
added.]

[56] Theclause (Z) exclusionislimited to work performed by theinsured. Unlikethe clause
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that it replaced, it does not apply to work performed on behalf of the insured. The plain language
is unambiguous and only excludes damage caused by Progressive to its own completed work. It

does not exclude property damage:

. that is caused by the subcontractor’ s work;

. to the subcontractor’s work, regardiess of whether the damage is caused by the

subcontractor itself, another subcontractor, or the insured.

[57] Had there been any ambiguity in the language of clause (Z), interpretive principleslead
to the same result. In accordance with the rule of contra proferentem, the “work performed”
exclusion should be interpreted narrowly — this favours limiting the exclusion to only damage
caused by Progressive to its own work. Further, this result appears to support the reasonable
expectations of the parties. In purchasing the Broad Form Extension Endorsement, Progressive
would have expected to receive something different from the standard CGL form. To give clause
(2) the same meaning as the standard form clause would deprive the replacement of any meaning.
Indeed, coverage for work completed by subcontractors seemsto be the purpose of upgrading to the
Broad Form Extension (see American Family Mutual Insurance Co. v. American Girl, Inc., 673
N.W.2d 65 (Wis. 2004), at para. 68; see also M. Audet, “Broad Form Completed Operations: An
extension of coverage or atrap?’ (1984), 51:10 Canadian Underwriter 36, at p. 38; Annotated

Commercial General Liability Policy, vol. 2, at p. 22-11).

[58] The pleadings indicate the involvement of subcontractors (see para. 7, above), which
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issufficient to trigger the duty to defend. If, at trial, it materializes that the damage was caused to
a subcontractor’s work, or that a subcontractor’s work caused the damage, these claims will fall

within the scope of coverage.

[59] The “work performed” exclusion takes on adifferent formin the second version of the

CGL policies:

J.  ‘Property damage’ to ‘that particular part of your work’ arising out of it or any part
of it and included in the ‘ products - completed operations hazard.’

“Your work” means:
a.  Work or operations performed by you or on your behalf; and

b. Materials, partsor equipment furnishedinconnection with such work or operations.

[60] Lombard again argues that under this version of the policy there is no subcontractor

exception and coverage for damage is excluded.

[61] Lombard is correct that there is no exception for subcontractors in this version of the
exclusion, nor is the text limited in the same way as the Broad Form Extension Endorsement.
However, this does not end the matter. On my reading of the exclusion, all that is excluded is

coverage for defects.

[62] Unlike the standard form version of the “work performed” exclusion (clause (i))
reproduced above, this version expressly contemplates the division of the insured’ s work into its

component parts by the use of the phrase “that particular part of your work”. For example, the
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exclusion could read:

“Property damage” to “the window” arising out of “the window” or any part of “the window” and

included in the * products-completed operations hazard'.

[63] Thismeansthat coveragefor repairing defective componentswould be excluded, while
coverage for resulting damage would not (see P. J. Widlinski, “CGL Coverage for Defective
Workmanship: Current (and Ongoing) I ssues’, paper presented at the 16th Annual ConstructionLaw
Conference, State Bar of Texas, March 7, 2003, at pp. Ixi-iv and Ixviii). Thisinterpretation was not

refuted by Lombard.

[64] Muchlikethefirst version of thepolicy, thisversion of the*work performed” exclusion
was a specific endorsement which amended the standard version of theexclusion. The phrase“that
particular part of your work” replaced the phrase “your work”. The presumption must be that this
change in language represents a change in meaning. Lombard has not provided any contrary

rationale for the change in language.

[65] Again, | find thereisapossibility of coverage under the second version of the policy.
It will have to be determined at trial which “particular parts’ of the work caused the damage.
Repairs to those defective parts will be excluded from coverage under this version, regardless of
whether they were the result of Progressive’s own work or the work of subcontractors. If, as
Lombard alleges, thebuildingsarewholly defective, then theexclusion will apply and Lombard will

not haveto indemnify Progressive. However, the pleadings allege that there was resulting damage:
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deterioration of the building components resulting from water ingress and infiltration. This is

sufficient to trigger the duty to defend under the second version of the policy.

[66] In the third and final version of the policy, the “work performed” exclusion reads:

j.  “Property damage’ to that particular part of “your work” arising out of it or any
part of it and included in the “ products-completed operations hazard” .

This exclusion does not apply if the damaged work or the work out of which the
damage arises was performed on your behalf by a subcontractor.

[67] Lombard bears the burden of showing that this exclusion does not apply to any of the
clamsin the pleadings. Lombard accepts that there is an express subcontractor exception in this

version of the policy but argues that the pleadings do not trigger the exception.

[68] Thethird version of the*work performed” exclusionissimply acombination of thefirst
and second versions. The“exclusion” portion of thisclauseisidentical to the second version of the
policy, thusit only excludes coverage for defective property. Coverage would remain for resulting
damage. Thisversion of thepolicy also expressly incorporatesthe*” subcontractor exception”, which
was previously implicit in the Broad Form Extension Endorsement. The subcontractor exception
expands coverage again. It would allow for coverage of defective work whereit iswork completed

by a subcontractor.

[69] As there was a possibility of coverage under both the first and second versions of the

policies, thereis apossibility of coverage under thisversion as well.
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[70] | conclude that the “work performed” exclusionsin each version of the policies do not
clearly and unambiguously exclude the claims alleged in the pleadings. Thereis till apossibility

of coverage; therefore, the duty to defend is triggered.

(b) Other Exclusions

[71] Finally, Lombard mentioned in passing that two other exclusions — the “contract”
exclusion and “product” exclusion — may apply to remove the claimsin this case from the scope
of coverage. Asthe onusison Lombard to show that these exclusions clearly and unambiguously
apply, and it did not offer argument on these points, | am not satisfied that it has discharged its

burden.

V. Conclusion

[72] | conclude that Lombard owes aduty to defend Progressivein the four actionsinitiated
by BC Housing. Under the first version of the CGL policy, there is a possibility of coverage for
damage to work completed by a subcontractor and for damage resulting from work performed by
a subcontractor. Under the second version of the policy, there is a possibility of coverage for
damage resulting from the particular part of the insured’ swork that was defective. Under the third
version of thepolicy, thereisapossibility of coverage both for resulting damage and for any damage

to work completed by a subcontractor.
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[73]

| would allow the appeal with costsin this Court and in the courts below.

Appeal allowed with costs.

Solicitor for the appellant: Gordon Hilliker, Belcarra, British Columbia.

Solicitors for the respondent: Branch MacMaster, Vancouver.
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