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SEC EnterS FII’St IﬂlelduaI DPA by Thomas K. Potter, IlI

The SEC announced November 12 that it has entered its first DPA (deferred prosecution agreement)
with an individual respondent. In a DPA, the SEC rewards substantial assistance to an important
investigation by agreeing not to prosecute so long as the cooperator complies with certain specified
undertakings. DPA’s are part of Enforcement’s Cooperation Program, which adopted a suite of tools
that are a long-standing part of the white-collar-crime canon. Those tools include:

e Cooperation Agreements —recommending some credit for substantial assistance;

o Deferred Prosecution Agreements — formal agreements foregoing prosecution in return for a
cooperator’s substantial assistance and compliance with specified undertakings over a
specific time;

¢ Non-Prosecution Agreements — formal agreements not to prosecute for a cooperating
respondent’s substantial assistance and compliance with specified undertakings.

The SEC adopted the Program in January 2010 under then -Enforcement Director Rob Khuzami,
arising in part from his prior tenure as an Assistant US Attorney for the Southern District of New York.
The full suite of cooperation tools is set out in the SEC’s Enforcement Manual.

The SEC has used DPA’s and NPA’s four times before but only with entities. This is the Commission’s
first with an individual respondent. The framework for evaluating individual cooperation includes:

e value to the investigation;

e nature of cooperation;

e character of investigation;

e dangers to investors;

e individual culpability and accountability; and,
e profile of the individual.

In this case, a hedge fund administrator — concerned about a hedge-fund manager’s conduct and
fund-accounting discrepancies — resigned and contacted the SEC. He provided documents and a
detailed description of the accounting fraud. His cooperation enabled the SEC to file an emergency
action within weeks to stop the fraud. Under the DPA, the cooperator is barred from the industry
(and as a fund administrator) for 5 years and must disgorge his profits from the period before turning
himself in.
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http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370540345373
http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370540345373
http://www.sec.gov/spotlight/enfcoopinitiative.shtml
http://www.sec.gov/news/press/2010/2010-6.htm
http://www.sec.gov/divisions/enforce/enforcementmanual.pdf
http://www.sec.gov/litigation/cooperation.shtml
http://www.sec.gov/rules/policy/2010/34-61340.pdf
http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370540345373

The SEC expects cooperation. A cooperating witness is unlikely to benefit materially from the

Cooperation Program, unless his assistance is exceptional and saves the Commission significant time
and effort in its effective enforcement efforts.

For assistance with regulatory and enforcement matters, please contact:

Thomas K. Potter, Ill at (615) 724-3231 // tpotter@burr.com

Tom is Burr & Forman’s Nashville Managing Partner. He has worked with securities-industry clients
for almost 30 years in litigation, arbitration, regulatory and enforcement matters.
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