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It's Back... Are "Quickie"” Elections on the
Horizon Again?

In this Issue:
Specific and Noteworthy Changes ......... 2 . .
n February 5, 2013, the National Labor Relations Board (NLRB)
. announced that it was again issuing amendments to its rules and
For More Information ......cccccceevveieennne. 3

regulations for the conduct of representation elections. The new
rules are virtually the same as those initially proposed by the NLRB in June
2011, which the United States District Court for the District of Columbia
enjoined from being implemented because the Board did not have a quorum
when the rules were voted upon.

According to NLRB Chairman Mark Gaston Pearce, the amendments
would modernize the representation case process. He further stated his
belief that the amendments as proposed in June 2011 continue to “best
frame the issues,” though noting that no final decision had been made
pending public comment. The NLRB touts that its proposed amendments
would:

e allow for electronic filing and transmission of election petitions and
other documents;

e ensure that employees, employers and unions receive and exchange
timely information they need to understand and participate in the
representation case process;

e streamline pre- and post-election procedures to facilitate agreement
and eliminate unnecessary litigation;
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include telephone numbers and email addresses in
voter lists to enable parties to the election to be able
to communicate with voters using modern
technology; and

consolidate all election-related appeals to the Board
into a single post-election appeals process.

Among the specific and noteworthy changes called for by
amendments are the following:

Limiting issues that could be raised during a pre-
election hearing. Issues relating to a unit’s scope, and
eligibility issues (e.g., supervisory, confidential,
casual) would be litigated, if at all, only after an
election.

Vesting the hearing officer with authority to decide
whether to permit the filing of post-hearing briefs,
whereas traditionally either party had the absolute
right to file a post-hearing brief.

Doing away with pre-election review, and
consolidating any pre- and post-election issues in a
single, post-election request for review.

Dispensing with the discretionary NLRB option to
postpone elections to deal with pre-election requests
for review.

Proscribing special appeals at the hearing stage.

Affording the NLRB discretion on whether to hear an
appeal (i.e., not absolute right to appeal on election
issues).

Requiring that pre-election hearings begin seven (7)
days after service of a notice of hearing (absent
special circumstances).

Requiring the parties to state their positions at the
start of the hearing.

© 2014 Polsinelli

9. Directing the employer to produce a preliminary
voter list, including names, work location, shift, and
classification, by the opening of the pre-election
hearing.

10. Adding to the final voter list, which is made
available to all parties, phone numbers and email
addresses (when available).

11. Requiring that the final voter list be produced in
electronic form when possible and the deadline
would be shortened to two work days (down from
the current seven (7) after the direction of election.

It now appears that the NLRB may adopt amendments
that would accelerate the election process and restrict post-
election challenges. This would in turn make it more
difficult for employers to adequately litigate representation
election cases and inform employees about the issues they
face in deciding whether to vote for or against union
representation.
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For More Information

If you have specific questions related to this Alert, please contact:
m W. Terrence Kilroy | Practice Area Chair | 816.374.0533 | tkilroy@polsinelli.com

m  Mark W. Weisman | 314.622.6628 | mweisman@polsinelli.com

To contact another member of our Labor and Employment law team, click here or visit our website at www.polsinelli.com >
Services > Labor and Employment > Related Professionals.

To learn more about our Labor and Employment practice, click here or visit our website at www.polsinelli.com > Services > Labor
and Employment.
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About Polsinelli

real challenges. real answers.”"

Serving corporations, institutions, entrepreneurs, and individuals, our attorneys build enduring relationships by providing legal counsel
informed by business insight to help clients achieve their objectives. This commitment to understanding our clients' businesses has helped us
become the fastest growing law firm in the U.S. for the past five years, according to the leading legal business and law firm publication, The
American Lawyer. With more than 700 attorneys in 18 cities, we work with clients nationally to address the challenges of their roles in health
care, financial services, real estate, life sciences and technology, energy and business litigation.

The firm can be found online at www.polsinelli.com.

Polsinelli PC. In California, Polsinelli LLP.

About this Publication

If you know of anyone who you believe would like to receive our e-mail updates, or if you would like to be removed from our e-distribution list,
please contact Kim Auther via e-mail at KAuther@polsinelli.com.

Polsinelli provides this material for informational purposes only. The material provided herein is general and is not intended to be legal advice.
Nothing herein should be relied upon or used without consulting a lawyer to consider your specific circumstances, possible changes to

applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client relationship.

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do
not guarantee future results; that every case is different and must be judged on its own merits; and that

the choice of a lawyer is an important decision and should not be based solely upon advertisements.

Polsinelli PC. In California, Polsinelli LLP.
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