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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

STRAUSFAMILY CREAMERY, INC. and Case No.: C 02 1996 BZ
HORIZON ORGANIC HOLDING
CORPORATION, MEMORANDUM OF POINTS

AND AUTHORITIESIN
Pantiffs | SUPPORT OF MOTION FOR
JUDGMENT ON THE

V. PLEADINGS

[Fed. R. Civ. P. 12(0)]
WILLIAM LYONS, JR,, in hisofficial capacity as
Secretary of the Califor nia Department of Food and Date: January 22, 2003
Agriculture, Time 10am.

Department: G

Defendant | Judge: Magidtrate Judge Bernard
Zimmerman

. INTRODUCTION

This mation chdlenges Paintiffs Straus Family Creamery, Inc., and Horizon Organic Holding
Corporation’sthird clam for relief in their Complaint for Dedlaratory and Injunctive Relief (Complaint).
In this daim, Plaintiffs challenge California Food and Agricultura Code section 62717 X which provides

1. All statutory references will be to the Cdifornia Food and Agricultura Code unless otherwise
indicated.
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that any substantive amendmentsto the Pooling Plan are effective only after areferendum of affected dairy
farmers (producers). Plantiffs dlege that this referendum provison is an uncondtitutiona delegation of
decison-making authority to decison-makers with adverse financia interests. (Complaint, § 38.)
Pantiffs alegations are contrary to along line of authority, culminating with a recent Ninth Circuit
decison that isdirectly on point. Sequoia Orange Co. v. Yeutter, 973 F.2d 752 (9th Cir. 1992). Since
the 1930s, lawsregul ating agriculture have contai ned ana ogous referendum provisons. Thesereferendum
provisons have been challenged repeatedly on the ground that they congtitute unlawful delegations of
legidaive authority. Courts have consstently regjected these chalenges, finding that the referendum
provisons are not invaid delegations, but are instead legitimate conditions precedent to the exercise of
legidative authority.  Similarly, the referendum provison in § 62717 is not an invaid delegation, but is
ingtead alawful condition on the effectiveness of the Pooling Plan. As such, Plantiffs third dlaim failsto
state aviable claim for violation of procedura due process, and the Secretary is entitled to judgment asa
matter of law.
[I. BACKGROUND

A. TheRegulatory Program

The Legidature and the courts have long recognized the importance of an adequate and continuous
supply of wholesome fluid milk. See, e.g., Nebbia v. New York, 291 U.S. 502, 516 (1934). Milkisa
necessary article of food for human consumption. 8 62701. However, conditions inherent in milk
production creete market instability that could disrupt the supply of milk available to the consumer.
Higoricdly, when the market has produced sufficient milk to furnish an adequate supply for periodsof peak
consumption, there would be “an excess of production during the troughs of demand.” United States v.
Royal Rock Co-Op, Inc., 307 U.S. 533, 549 (1939) (Rock Royal); see dso Nebbia, 291 U.S. at 516.
Further, milk is a highly perishable product. Nebbia, 291 U.S. at 516. The net result was widely
fluctuating prices, creating ingtability in the market. Rock Royal, 307 U.S. at 549. To combat these
conditions, the government has long impaosed price controlson raw milk. See, e.g., Nebbia, 291 U.S. at
520-521.

Additiondly, milk that is used as fluid milk higtoricaly brings a higher price than milk used in

manufactured products, such asbutter and cheese. Rock Royal, 307 U.S. at 550. Thesedifferenceshave
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long been reflected in minimum prices of milk set by the government, resulting in different pricing structures
for different classes of milk. 1d. at 571; Jersey Maid Milk Products Co. v. Brock, 13 Cal.2d 620, 653-
654 (1939). Thesedifferences have tended to create destabilizing competition for the more lucrative fluid
milk contracts. Rock Royal, 307 U.S. at 550. Therefore, equalization pools have been used as tools to
prevent destructive competition between producers for the more lucrative contracts with fluid milk
processors. Royal Rock, 307 U.S. 449-550. Thesepoolsare“ancillary to the priceregulation, designed,
as is the price provision, to foster, protect and encourage interstate commerce by smoothing out the
difficulties of the surplus and cut-throat competition which burdened this marketing.” Rock Royal, 307
U.S at 571.

InCdifornia, minimum pricing and equdization poolsare governed by two acts, the Milk Stabilization
Act, which governs minimum pricing, and the Gonsdves Milk Pooling Act of 1967, which governs the
equdization pool. The operation of these Acts, and the plans and regulations issued under these Acts, are
discussed in detall in the Secretary’ s Motion to Transfer, filed on July 15, 2002.

While these Acts set out the parameters of the milk stabilization and equalization programs, the
Secretary ischarged with filling in the details of these acts. With regard to the Gonsaves Milk Pooling Act,
the Secretary is charged with issuing aPooling Plan, which is necessary to implement the Act. 88 62704,
62707. Asis common in the area of agriculturd regulations, after the Pooling Plan isissued, it is subject
to a producer referendum. The Pooling Plan will only go into effect if gpproved by a supermgority of
producers.Z 88 62716, 62717. This procedure also applies to substantive amendments to the Pooling

2. Section 62717 provides, in pertinent part:

If the director finds that producers on a statewide basis have assented in writing
to the proposed pooling plan submitted to them for assent, the director shal place the
proposed pooling plan into effect. The director shdl find that producers have assented to
the plan if he finds on a atewide basis that not less than 51 percent of the total number
of digible producers in the date shdl have voted in the referendum and finds one of the
following:

(a8 Sixty-five percent or more of thetotal number of eligible producerswho voted
in the referendum who produced 51 percent or more of the total amount of fluid milk
produced in the state during the calendar month next preceding the month of the
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Han. If the Secretary findsthat amendment isnecessary to effectuate the purposes of the Milk Pooling Act,
the Secretary may make non-substantive amendments to the Pooling Plan. 8 62717(b). However, if the
proposed amendment is substantive, the Secretary may only make the amendment if it is approved by
referendum?. 1d.

B. Procedura Background

This motion reates to Plaintiffs third clam for violaion of procedurd due process. In this clam,
Pantiffs chalenge § 62717, which subjects substantive amendments to the Pooling Plan to a producer
referendum.  Plaintiffs alege that the referendum provision is uncongtitutiona as applied, because it
congtitutes an unlawful delegation of decision making authority to interested parties. (Complaint 38.)
[11. ANALYSIS

A. Standad

The gpplicable sandard on a motion for judgment on the pleadings is essentidly the same as that
applied to amotion to dismiss under Federal Rule of Civil Procedure 12(b)(6). William W. Schwarzer,
et d., Cd. Practice Guide: Federa Civil Procedure Before Tria (2002) 1] 9:335, at 9-86. A motion for
judgment on the pleadingsis properly granted when, evenif dl of the materid factsin the pleading aretrue,

the moving party is entitled to judgment as amaiter of law. Hal Roach Studios, Inc. v. Richard Feiner

commencement of the referendum period by al producers who voted in the referendum
approve the plan.

(b) Fifty-one percent or more of the total number of eligible producerswho voted
in the referendum who produced 65 percent or more of the total amount of fluid milk
produced in the state during the caendar month next preceding the month of the
commencement of the referendum period by dl producers who voted in the referendum,
approve the plan.

... The director may make substantive amendments to the plan only if producers assent
to the proposed amendments at a referendum conducted in the same manner and in the
same number as provided for the referendum gpproving the pooling plan.

3. In making this motion, the Secretary does not concede that he had the authority to make
the amendment requested by Plantiffsin their petition for amendment of the Pooling Plan,
submitted to the Department on October 23, 2000.
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& Co., 896 F.2d 1542, 1550. Although the facts dleged in the complaint are presumed to be true, the
court need not accept as true conclusory alegations or legd characterizations, or any unreasonable
inferences or unwarranted deductions of fact. Schwarzer, supra, 19:221, at 9-59 to 9-60. Inparticular,
because it is the function of the court to interpret the language of a Satute, it need not accept as true the
plantiff’ s characterization of the meaning of agatute. Western Mining Council v. Watt, 643 F.2d 618,
630 (Sth Cir. 1981).

Although Rule 12(c) does not specificaly authorize amotion directed to lessthan dl of the clams
in a complaint, the court may, in its discretion, grant such a motion. Schwarzer, supra,  9:340.
Congderation of the viability of Plantiffs third clam for reief is gppropriate a this stage of the
proceedings, because a ruling on this motion would promote judicia economy by narrowing the issuesto
be raised on summary judgment or at trid.

B. The Referendum Provison |s Not an Unlawful Delegation of L egidative Power

The third dam for rdief in Fantiffs Complaint chalenges the referendum provison in the
Gonsaves Milk Pooling Act on the ground that it isan unlawful delegation of authority to industry members
with adverse interests. (Complaint, 138.) Thisargument fails because the referendum provision & issue
is not an invaid delegation of authority, but is instead a lawful condition on that law going into effect.
Indeed, in Sequoia Orange Co., the Ninth Circuit recently affirmed that requiring producer approva of
an amendment to aregulation is not an uncongitutional delegation of power. Sequoia Orange Co., 973
F.2d at 759.

The Ninth Circuit’s holding in Sequoia Orange Co. is compeled by along line of authority that
confirms that referendum provisons in agricultural regulations are congtitutiona. At both the state and
federd leves, it is common for the legidature to subject agricultura regulations to referendum provisons.
See, e.g., the Agricultural Marketing Agreement Act of 1983 (AMAA) 7 U.S.C.A. 88 601, 608c; the
CdiforniaMarketing Act, 8858991-58993, 58997. Whilethesereferendum provisions have repeatedly
been chalenged on the ground that they condtitute unlawful delegations of authority to privete interests,
courts have consstently rejected these chalenges and have found that referendum provisions are
conditutiond. See, e.g., Currinv. Wallace, 306 U.S. 1, 15(1939), Rock Royal, 307 U.S. at 577-578;

United Statesv. Frame, 885 F.2d 1119, 1127-1128 (3d Cir. 1989); Sequoia Orange Co., 973 F.2d
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at 752; Brock v. Superior Court, 9 Cal.2d 291 (1937).

For example, in Rock Royal, the United States Supreme Court gpproved areferendum provision
in afederd milk marketing order that set minimum milk prices and created a pool to equdize the prices
received by producers. Rock Royal, 307 U.S. at 554 n.14, 555, 571. This marketing order became
effective only upon gpprova of 50 percent of the handlers or, if there was no agreement by the handlers,
upon the gpprova of asupermgority of theinterested producers. 1d. a 577. This order was challenged,
in part, on the ground that this referendum provision uncongtitutiondly delegated legidative authority to the
producers.

Relying onCurrinv. Wallace, theRock Royal Court found that the referendum provison was not
aninvdid ddegation. Rock Royal, 307 U.S. at 578 & n.65 (citing Currin, 306 U.S. 1 at 15). TheCurrin
Court had explained that, in exercising its law-making power, the Legidature is free to prescribe the
conditions of thelaw’ s gpplication, including subjecting the law to areferendum. Currin, 306 U.S. at 16.
Suchacondition does not constitute adel egation of |egidative power “ because the power hasaready been
exercised legidatively by the body vested with that power under the Condtitution,” and the referendum is
merdly a condition of that legidation goinginto effect. 1d.; seeaso United States v. Frame, 885 F.2d at
1127-1128.

Smilaly, in Brock v. Superior Court, the Cdifornia Supreme Court held that a referendum
provison in an agriculturd regulaion does not condtitute an unlawful delegation of authority. Brock, 9
Cal.2d at 291. TheBrock Court conddered achdlengeto Cdifornid sAgriculturd Marketing Act of 1935
(AMA). The AMA authorized the State Director of Agriculture (now the Secretary of the Department of
Food and Agriculture) to issue marketing ordersregulating Cdiforniaagriculturd commodities. 1d. at 294.
However, the AMA dso provided that the Director cannot enter into a marketing agreement without the
consent of eighty percent of the affected industry members. Id. at 298. The AMA waschalenged, in part,
based on the consent provison. The Cdifornia Supreme Court rgjected this chalenge, explaining that “a
gatute is not invaid merely because it provides for the consent of interested persons to the contemplated
regulation.” Id. at 299.

Thisruleappliesequaly whenamendmentsto agricultura regul ationsare contingent ontheapprova

of those affected by the order. Sequoia Orange Co., 973 F.2d at 759. In Sequoia Orange Co., the
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Ninth Circuit consdered afederd marketing order regulating the sale of oranges. The regulatory program
authorizing the order required that any amendments to the marketing order “be favored by at least 75%
of the growers or by growers producing a least two-thirds of the tota volume of oranges” 1d. at 754.
Sequoia Orange Company chalenged an amendment to the marketing order, arguing that this “voting
scheme uncondtitutionaly delegated law-making to a minority of growers” Id. a 759. The Sequoia
Orange Co. court rgected this argument, explaining:
This argument is untenable. In United Sates v. Rock Royal Co-op., 307 U.S. 533,
577-78, 59 S.Ct. 993, 1014-15, 83 L.Ed. 1446 (1939), the Court upheld the AMAA's
requirement of producer approval of marketing orders.  The Court cited Currin v.
Wallace, 306 U.S. 1, 16, 59 S.Ct. 379, 387, 83 L.Ed. 441 (1939), which stated that
requiring producer gpprova of aregulationwasnot an uncongtitutiona del egation of power
but a legitimate condition precedent to the exercise of authority. The Secretary's
determination that amendments were necessary to the marketing order, and his implicit
determinationto implement an order with only those amendments approved by 75% of the
growers (or growers growing two-thirds of the total crop) was not an uncongtitutional
delegation of power. Cf. Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 1488 (Sth

Cir.1992) ( "the Secretary is free to seek advice from whatever sources he deems
appropriate, 0 long as he or his delegate ... retains ultimate authority™) (citation omitted).

In the present case, the Legidature has set forth, in detail, the purposes of the Pooling Plan and the
items to beincluded that plan, and has directed the Secretary to draft the regulations that will condtitute the
Pooling Plan. 88 62701-62702.1, 62707. The Secretary is dso authorized to amend the Pooling Plan.
862717(b). However, the Pooling Plan, and any substantive amendments to the Plan, are subject to a
referendum and will only be implemented if approved by a supermgjority of producers. 8§ 62717.

Asexplained in Rock Royal, Brock, and Sequoia Orange Company, this referendum provision
isnot an invaid delegation of authority to interested parties. Insteed, it is a permissible condition thet the
Legidature may impose on the effectiveness of a regulatory program. Rock Royal Co-op, 307 U.S. at
577-578; Frame, 885 F.2d at 1127-1128; Sequoia Orange Co., 973 F.2d at 759; Brock, 9 Cd.2d at
299. Therefore, Flantiffs third clam for relief, based on dlegations that the referendum procedure is an
uncongtitutiona delegation of authority, fals to state a clam on which rdief can be granted, and the
Secretary is entitled to judgment on this cdlaim as amatter of law.

V. CONCLUSION
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Haintiffs third dlam for relief dleges that the referendum provisonsin § 62717 uncondtitutiondly

delegates authority to private parties. However, controlling authority establishes that the referendum

provison in 8 62717 isnot an invaid deegation of decison-making authority. Ingeed, it isapermissble

condition that the Legidature may place on the regulation’s effectiveness.  As such, the Secretary

respectfully requests that judgment on the pleadings be granted, with prgudice, with regard to Plaintiffs

third dam for rdief.
Dated: November 22, 2002
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