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          __________________________________ 
      ROBERT L. ABELL 
      COUNSEL FOR APPELLANT 
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STATEMENT OF JURISDICTION 
 


Defendant-Appellant Sean Carter, a/k/a Marquan Antonio 


McCall, was charged, along with a co-defendant, Calvin Eugene 


Holliday, in Indictment No. 00-58 with four counts of violating 


21 U.S.C. § 841(a)(1). (R.1 Indictment, Apx. at 10). The United 


States District Court for the Eastern District of Kentucky had 


jurisdiction pursuant to 18 U.S.C. § 3231 as the offenses were 


alleged to have occurred within that district. 


Appellant moved prior to trial to suppress marijuana and 


crack cocaine seized from his hotel room. The court below held 


an evidentiary hearing and subsequently denied the motion to 


suppress. 


Appellant thereafter entered a guilty plea only on count 1 


of the indictment and reserved the right to appeal the 


suppression issue to this Court. On March 5, 2001, the court 


below imposed the mandatory minimum term of five years 


imprisonment. (R.41 Judgment in a Criminal Case, Apx. at 15). 


Appellant timely appealed. (R.45 Notice of Appeal, Apx. at 22). 


The district court’s judgment is properly appealable to this 


court pursuant to 28 U.S.C. § 1291.   


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


1.   Where police officers entered appellant’s motel room 


without a warrant or consent and further lacked any basis to 


conclude that appellant, who was the room’s sole occupant, had 
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been engaged in any criminal activity therein and no exigent 


circumstances were present, whether the court below erred in 


ruling that the police’s entry to the room, arrest of appellant 


and subsequent search and seizure did not violate the Fourth 


Amendment. 


STATEMENT OF THE CASE 


Introduction 


On March 21, 2000, a confidential informant told Lexington, 


Kentucky police department detectives that two men, appellant 


and his co-defendant, were returning in their car to a nearby 


motel to resupply their crack cocaine inventory.  The police 


followed the two men to the motel.  


Police observed the two men enter a motel room.  About 1 ½ 


hours passed and the police maintained their surveillance of the 


room.  The co-defendant then left the room, got in the car and 


began to drive out of the parking lot.  Police stopped the car.  


The co-defendant was smoking marijuana in the car and other 


marijuana was observed in the car.  The co-defendant was 


arrested for possession of marijuana.  After he was arrested, 


the co-defendant admitted that he’d been smoking marijuana 


inside the car.  The co-defendant also told police that he’d 


been smoking marijuana in the motel room; however, he did not 


say that appellant had been smoking marijuana in the motel room.  


There is no indication that the co-defendant told police that 
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marijuana, crack or any other illegal drug was in the motel 


room. 


The police then went to the motel room door.  They knocked 


and twice falsely claimed to be motel housekeeping personnel.  


Appellant unwittingly opened the door.  Since the co-defendant 


had been smoking marijuana inside the motel room, the smell of 


marijuana came from the room.  From outside the door a police 


officer saw a cigar butt; he thought it might contain marijuana 


but could not tell from where he was outside the room. 


Police requested permission to enter the motel room.  


However, they entered the room before appellant answered.  


Police claimed that appellant stepped back as they entered the 


room; they confirmed they were entering regardless of 


appellant’s response. 


Police examined the cigar butt and found the tobacco 


hollowed out and replaced by marijuana.  Appellant was then 


arrested for possession of marijuana.  A search of the motel 


room incident to his arrest resulted in the seizure of crack 


cocaine and currency.  Because the warrantless entry to the 


motel room was justified neither by probable cause that 


appellant was responsible for any criminal activity inside the 


motel room nor by exigent circumstances, appellant moved to 


suppress all evidence seized from the motel room. (R. 21 Motion 


to Suppress, Apx. at 24).  
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The Suppression Hearing 


Detective Edward Hart was the only witness at the 


suppression hearing.  Hart testified that on March 21, 2000, a 


confidential informant informed two other detectives, Shane 


Ensminger and Andrea Carter, that two men, who were believed by 


the informant to be sellers, were leaving a building under 


surveillance and going to resupply their crack cocaine inventory 


(R.24 Transcript of Suppression Hearing at 8-10, Apx. at 62-64).  


The detectives began following the two men in their car 


(Transcript at 10, Apx. at 64).  Hart joined the tailing in a 


separate car. (Id.) 


The detectives followed the two men to a Red Roof Inn and 


saw them enter Room 119 (Id.).  They then decided to wait for 


the men to leave, do a traffic stop of their vehicle and 


hopefully an arrest.  (Id. at 11, Apx. at 65). 


After 1½ hours of waiting police saw the co-defendant leave 


the room, get in the car and begin leaving the parking lot.  


(Transcript at 11, Apx. at 65).  Police stopped the car. 


Police smelled marijuana coming from the car and saw 


marijuana in it.  (Transcript at 12, Apx. at 66).  Holliday was 


arrested for marijuana possession.  (Id.).  He then produced 


some crack cocaine from his pants and was charged with that too.  


(Id.) 
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The co-defendant admitted to smoking marijuana in the car 


and said he’d also been smoking it back in the motel room (Id. 


at 13, Apx. at 67).  On cross-examination Hart admitted that the 


co-defendant did not tell the police that appellant had been or 


was smoking marijuana in the motel room.  (Transcript at 20, 


Apx. at 74). 


Police went to the door of Room 119.  They knocked and 


twice represented falsely they were housekeeping personnel.  


(Transcript at 20, Apx. at 74).  Appellant opened the door and 


saw it was the police.   


Hart testified that the smell of burnt marijuana came from 


the room as soon as the door was opened.  (Transcript at 21, 


Apx. at 75).  From outside the door Hart saw “what [he] thought 


was a blunt - it’s a hollowed out cigar that marijuana is then 


put into.”  (Transcript at 18, Apx. at 72).  Hart explained that 


a blunt looks like a regular cigar and from where he stood 


outside the door he saw what appeared to be a regular cigar.  


(Transcript at 21-22, Apx. at 75-76).  The blunt was not 


burning. (Id.).  Hart affirmed that the police had no 


information that appellant was smoking marijuana in the room.  


(Transcript at 22, Apx. at 76). 


Det. Carter asked for permission to enter the room.  


(Transcript 18, Apx. at 72).  Before appellant could answer Hart 
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entered the room.  (Transcript at 22, Apx. at 76).  As Hart 


entered the room appellant stepped back from the door (Id.). 


After entering the room, Hart went directly to the blunt, 


which he examined and found to contain marijuana.  (Transcript 


at 18, 23, Apx. at 72, 77).  Appellant was then arrested for 


marijuana possession.  (Id.).  A search of appellant’s person 


incident to his arrest revealed crack cocaine and currency, 


which were seized. 


The Ruling of the Court Below 


The court below issued an oral opinion overruling 


Appellant’s motion to suppress.  The court relied on two 


grounds.  First, the court ruled that the officers were 


justified in entering the room without a warrant when the 


marijuana smell came from it.  (Transcript at 27, Apx. at 81).  


Second, the court ruled that appellant consented to the 


warrantless entry by acquiescing to it.  (Transcript at 28, Apx. 


at 82).  The court issued on order overruling the motion to 


suppress.  (R. 25 Order). 


The parties thereafter filed memoranda.  The Court below 


then entered another order overruling the motion to suppress.  


(R. 29 Order). 


The Plea and Sentence 


Appellant entered a plea agreement on count 1 of the 


indictment. (R.33 Plea Agreement at 1, Apx. at 48). The 
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agreement specifically reserved to appellant the right to appeal 


the issues of consent, probable cause, and exigency. (R.33 Plea 


Agreement at 4-5, Apx. at 51-52). 


Appellant was sentenced to the statutory mandatory minimum 


term of 5 years imprisonment along with 5 years of supervised 


release and a special assessment of $100.00. (R.41 Judgment in a 


Criminal Case, Apx. at 15). Appellant timely appealed. (R.45 


Notice of Appeal, Apx. at 22).   


                       SUMMARY OF ARGUMENT 


Law enforcement officers conducted an unjustified 


warrantless search of appellant’s motel room and violated his 


Fourth Amendment rights. The search was not supported by 


probable cause or exigent circumstances, and thus does not fall 


under the very limited exception to the Amendment’s prohibition 


of warrantless searches.   


Probable cause to enter a motel room without a warrant 


exists only where there is a probability or substantial chance 


that criminal activity is taking place within. When the police 


reached the motel room and smelled marijuana smoke, it served 


only to confirm what they already knew: that the co-defendant 


had smoked marijuana in the room recently.  The police had no 


information to conclude that appellant had been smoking 


marijuana in the motel room.  Probable cause that the present 
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occupant-appellant- was engaged in criminal activity was 


necessary and it was missing.  


The “blunt” provided no justification for the warrantless 


entry.  From outside the room the “blunt”, as Hart conceded, 


appeared to be a regular cigar. 


No exigent circumstances supported the warrantless entry. 


The police waited for nearly 1½ hours outside the motel room 


after deciding not to obtain a warrant. 


Appellant did not consent to the search; his mere act of 


stepping acquiescently away from the door cannot constitute 


consent.  


Since the search of appellant’s motel room was undertaken 


without a warrant and was unsupported by probable cause, exigent 


circumstances, or consent, the evidence gathered and derived 


from that search must be suppressed. 


              STATEMENT OF THE STANDARD OF REVIEW 


This Court reviews the court below’s findings of fact for 


clear error, but reviews de novo its conclusion of law that the 


officers’ entry of the hotel room was justified as supported by 


probable cause, consent and exigent circumstances.  See United 


States v. Pasquarille, 20 F.3d 682 (6th Cir. 1994); United States 


v. Johnson, 22 F.3d 674 (6th Cir. 1994); United States v. Taylor, 


956 F.2d 572, 577 (6th Cir.), cert. denied, 506 U.S. 952 (1992). 
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ARGUMENT 


POINT 1 


WHERE POLICE OFFICERS HAD NO INFORMATION THAT 
APPELLANT, WHO WAS THE ONLY OCCUPANT OF THE MOTEL 
ROOM, HAD BEEN OR WAS ENGAGING IN CRIMINAL ACTIVITY, 
THERE WAS NO CONSENT TO THE POLICE’S ENTRY TO THE 
MOTEL ROOM AND NO EXIGENT CIRCUMSTANCES WERE PRESENT, 
THE WARRANTLESS ENTRY TO THE MOTEL ROOM VIOLATED THE 
FOURTH AMENDMENT AND ALL EVIDENCE SEIZED THEREIN 
SHOULD BE SUPPRESSED. 


 


 A warrantless entry by police to a motel room is 


presumptively unreasonable and violates the Fourth Amendment. 


Only where probable cause exists that the occupant is engaging 


in criminal activity and then only where exigent circumstances 


are present may the warrant requirement be excused.  An 


involuntary yielding or acquiescence to police assertion of 


power is not constitutionally valid consent.  Here the police 


had no information that appellant, who was the only occupant of 


the motel room, had been or was engaging in criminal activity.  


Appellant did not consent to the police’s entry by stepping back 


as they rushed in the room.  No claim or showing of exigent 


circumstances was made.  Accordingly, the court below erred in 


overruling appellant’s motion to suppress.  Therefore, this 


Court should reverse and order that all evidence seized as a 


result of the warrantless entry to the motel room be suppressed.  


The Fourth Amendment “protects people from unreasonable 


government intrusions into their legitimate expectation of 
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privacy.”  United States v. Chadwick, 433 U.S. 1, 7 (1977).  


Warrantless searches of a citizen’s home and property are 


presumptively unreasonable with only a few narrow and 


circumscribed exceptions.  Katz v. United States, 389 U.S. 347, 


357 (1967). 


Law enforcement agents may enter a motel room without a 


warrant where there is a “probability or substantial chance of 


criminal activity” therein.  United States v. Ogbuh, 982 F.2d 


1000 (6th Cir. 1993).  Even where such probable cause exists 


exigent circumstances must also be present.  “’Absent exigent 


circumstances, police officers may not enter an individual’s 


home or lodging to effect a warrantless arrest or search.’”  


Ogbuh, 982 F.2d at 1002-1003, quoting United States v. Morgan, 


743 F.2d 1158,1161 (6th Cir. 1984), cert. denied, 471 U.S. 1061 


(1985). 


A warrantless entry to a motel room is also permissible 


where the citizen consents to the intrusion. Schneckloth v. 


Bustamonte, 412 U.S. 218 (1973).  The burden is on the 


government to show consent.  United States v. Mendenhall, 446 


U.S. 544 (1980).  Mere acquiescence to police intrusion is not 


sufficient to constitute consent.  Bumper v. North Carolina, 391 


U.S. 543, 546-547 (1968); Johnson v. United States, 333 U.S. 10 


(1948); United States v. Jones, 641 F.2d 425, 429 (6th Cir. 


1981). 
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The precedent most instructive to this case is Johnson v. 


United States, supra.  In Johnson, narcotics detectives smelled 


opium coming from a hotel room.  The police did not know who all 


occupied the room but entered when its door was opened.  The 


police searched the room for opium and arrested its sole 


occupant for possession.   


The Court made several telling observations applicable here 


in reversing the defendant’s conviction and ordering the opium 


suppressed.  First, the Court found that the defendant had not 


consented to entry of the room by the police.  The Court 


described the defendant as having “stepped back acquiescently 


and admitted [the police].”  333 U.S. at 12.  Second, the Court 


observed that the smell of opium might well have supported 


issuance of a search warrant for the room.  Id. at 13.  Third, 


the Court noted that “[n]o reason is offered for not obtaining a 


search warrant except to the inconvenience to the officers and 


some slight delay necessary to prepare papers and present the 


evidence to a magistrate.”  Id. at 15.  Fourth, the Court noted 


that the police had no valid grounds to arrest the defendant, 


despite the odor of opium, until they had illegally entered the 


room and seized evidence.  Id. at 16.  These conditions made the 


arrest and search violative of the Fourth Amendment and required 


suppression of the unlawfully seized evidence. 
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 Appellant did not consent to the warrantless entry to his 


motel room.  The court below described appellant’s actions as 


acquiescence to the police entry.  This, as the Supreme Court 


made plain in Johnson, is insufficient.  There the defendant was 


described as having “stepped back acquiescently and admitted 


[the police].”  333 U.S. at 12.  As the court below noted, this 


description is precisely appropriate here.  Appellant’s 


acquiescent action, in the face of the assertion of police 


power, does not constitute consent or a waiver of constitutional 


rights.  Bumper v. North Carolina, supra; Johnson, supra; United 


States v. Jones, 641 F.2d at 429, where this Court remarked that 


a “search based on consent requires more than the mere 


expression of approval to the search” and held it was error “to 


uphold consent from the mere assent to the search.”  


Accordingly, to the extent the Court below ruled that appellant 


consented to the police intrusion, it erred. 


Contrary to the finding of the court below, the government 


did not carry its burden of establishing probable cause for the 


entry. The smell of burnt marijuana told the police what they 


already knew: that a former occupant of the room had engaged in 


criminal activity in it (possessing and smoking marijuana).  But 


it did not tell them that appellant, who was then the only 


present occupant, was, had been or might have been committing 


any crime.  As Hart conceded, the police had no information that 
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any drugs were in the room or that appellant possessed any.  


(Transcript at 22, Apx. at 76).  Johnson teaches that it must be 


shown that the present occupant of the room is responsible for 


the smell.  Accordingly, in the unusual circumstances that this 


case presents, the smell of marijuana coming from the room did 


not provide probable cause for the police to enter the room.  


Even if the requirement of probable cause were satisfied, 


the government came forward with no evidence establishing 


exigent circumstances.  The facts here show a determined 


decision by the police to evade the warrant requirement.  First, 


it might initially appear that the government had some grounds, 


if not grounds for probable cause to arrest, based on the 


confidential informant’s information.  Instead of acting on this 


information and obtaining a warrant for the motel room, the 


police waited in the parking lot for at least 1½ hours before 


effecting a stop of the co-defendant in the car.  Second, if the 


informant’s story was not sufficiently reliable to obtain a 


warrant, the corroboration provided by the seizure of crack 


cocaine from the co-defendant surely provided supplementation.  


No reason has been offered to excuse the officer’s failure to 


obtain a warrant.  No claim of exigent circumstances has been 


even offered.  This Court’s observations in Ogbuh are apt here: 


The question is one of motivation and incentive. If 
police have little incentive to obtain a warrant, they 
will not do so. The law must provide that incentive; 
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otherwise, the warrant requirement of the Fourth 
Amendment will become a dead letter. 
 


982 F.2d at 1004. 


“The consequence of an illegal entry is to make unlawful 


any ensuing interrogations or searches.” Ogbuh, 982 F.2d at 


1005.  The fruit of the unlawful entry to the motel room was as 


follows: crack cocaine, marijuana and currency.  The court below 


should be reversed and the aforementioned items suppressed. 


CONCLUSION  


For all the foregoing reasons, this Court should reverse 


the district court and order the marijuana, crack cocaine, and 


currency seized from the hotel room suppressed. 


     Respectfully submitted, 


 
                             ___________________________________ 
                             Robert L. Abell 
                             Security Trust Building  
                             271 West Short Street, Suite 500 
                             P.O. Box 983 
                             Lexington, KY 40588-0983 
                             (859) 254-7076 
 
                             COUNSEL FOR APPELLANT 
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