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Employee Benefits

Yesterday the DOL issued 
new model COBRA notices that 
employers can use to inform 
employees of COBRA changes 
brought about by the enact-
ment of the 2009 American 
Recovery and Reinvestment 
Act (ARRA), on February 17, 
2009.  ARRA provides certain 
individuals with a COBRA pre-
mium reduction and includes 
a special opportunity for CO-
BRA election.  Employers must 
notify employees of the special 
COBRA election opportunity by 
April 18, 2009.

COBRA Subsidy
Under ARRA, individuals 

involuntarily terminated be-
tween September 1, 2008 and 
December 31, 2009 are only 
required to pay 35% of the 
regular COBRA premium, for 
a period of up to nine months.  
The remaining 65% of the 
COBRA premium will be sub-
sidized by the Federal gov-
ernment through payroll tax 
reimbursement.  

The subsidy is available for 
periods of health care cov-
erage beginning on or after 
February 17, 2009.  Therefore, 
for health plans that provide 
coverage on a monthly basis, 
the new subsidized premium 
reduction became effective on 
March 1, 2009. If individuals 

who are eligible for the sub-
sidy pay full premiums for any 
periods beginning on or after 
February 17, 2009, the indi-
vidual must be reimbursed the 
65% or given a credit against 
future payments.  The subsidy 
is phased out for individuals 
with incomes of $125,000 or 
higher.  

More information on this sub-
sidy is available on the DOL’s 
Website. 

Reimbursement of 65% 
Subsidy

An employer, plan or insurer 
is reimbursed for the premium 
subsidy by a credit against 
payroll taxes. The party en-
titled to reimbursement is the 
party to whom COBRA premi-
ums are payable - generally, 
the insurer for a fully insured 
health plan, or the employer 
in the case of a self-insured 
or partially self-insured health 
plan.  

IRS Form 941 has been 
revised to allow for the reim-
bursement claim.  The re-
imbursement may either be 
claimed as an offset against 
payroll taxes on Line 12a or 
refunded as an overpayment 
at the end of the quarter.  The 
number of individuals pro-
vided the COBRA premium 
assistance must be reported 

on Line 12b.  The due date for 
the first quarter 2009 Form 
941 was not extended. Further 
instructions and information 
on the revised form 941 may 
be found on the  
IRS’s Website and here.

Special COBRA Election Op-
portunity

ARRA also provides a one 
time modification to the elec-
tion period for COBRA.   For-
mer employees who were 
involuntarily terminated on or 
after September 1, 2008 but 
who did not elect COBRA when 
it was first offered OR who did 
elect COBRA, but are no lon-
ger eligible, have an additional 
chance to elect COBRA cover-
age.  Employers must notify 
such former employees by 
April 18, 2009 of the right to 
specially elect the new COBRA 
coverage. The former employ-
ees have 60 days from receipt 
of notice to consider the subsi-
dized coverage.  Coverage for 
such individuals begins with 
the first period of coverage 
beginning on or after Febru-
ary 17, 2009.  The IRS has 
posted guidance related to this 
and other new changes to the 
COBRA rules on the  
IRS website.
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Notice Requirements:
Under ARRA, employers are 

obligated to inform individuals 
with a qualifying event during 
the period from September 1, 
2008 to December 31, 2009 
of the new COBRA rules.  The 
DOL has provided three model 
notices to assist employers 
with these new COBRA noti-
fication obligations.  The new 
model notices are:

New Modified General Notice 
The DOL has modified its 

General COBRA Continuation 
Election Notice to incorporate 
information regarding the 
COBRA subsidy under ARRA.  
This notice may be used to 
inform all individuals who ex-
perience a qualifying event for 
the remainder of 2009 of their 
COBRA election rights.  It also 
may be used to notify former 
employees and qualified ben-
eficiaries who experienced a 
qualifying event on or after 
September 1, 2008 of the pre-
mium reduction.

Abbreviated Version of  
General Notice

This abbreviated notice pro-
vides information regarding 
the COBRA subsidy and other 
rights under ARRA.  It does 
not provide the general COBRA 
coverage election information.  
It may be used to notify for-
mer employees and qualified 
beneficiaries who experienced 
a qualifying event on or after 

September 1, 2008 of the pre-
mium reduction.

Notice of Special COBRA  
Election Period

This notice provides infor-
mation on the extended CO-
BRA election period described 
above.  It may be used to 
notify individuals who had a 
qualifying event on or after 
September 1, 2008 but did 
not elect COBRA coverage (or 
elected it but subsequently 
terminated it) of their new op-
portunity to elect COBRA.  A 
notice regarding this opportu-
nity must be provided by April 
18, 2009.

The model notices are posted 
on the DOL Website.

Please Act Now: 
To fulfill the new COBRA obli-

gations under ARRA, an em-
ployer should:
• Notify eligible employees of 

the amended COBRA provi-
sions. 

• Alter administrative proce-
dures and policies to allow 
for:

- reduced COBRA pay-
ment by eligible 
employees for nine 
months;

- payment of the remain-
ing COBRA balance by 
the employer, if neces-
sary;

- employer reimburse-
ment, if applicable; and

- reimbursement (or 

credit towards future 
payments) for employ-
ees who paid more than 
the reduced premium

• Amend health plans or 
summary plan descriptions 
as necessary to comply 
with the new rules.  
If you have any questions 

about the new COBRA pre-
miums, how to notify your 
terminated employees of the 
changes to the COBRA laws, 
or need assistance with draft-
ing or reviewing your COBRA 
Notices, please contact one of 
the attorneys in the Employee 
Benefits or Employment and 
Discrimination Practice Groups 
listed below: 

Sharon A. McAuliffe 
Kathleen Faulknham Centolella
John L. Valentino  
Cecelia Cannon   
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