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Tuesday, April 26, 2011 

The Smoking Gun - Loan Originator Compensation  

 

COMMENTARY: by JONATHAN FOXX 

Jonathan Foxx is a former Chief Compliance Officer of two publicly 

traded financial institutions, and the President and Managing Director of 

Lenders Compliance Group, the nation’s first full-service, mortgage risk 

management firm in the country. 

 

On April 6, 2011, the TILA loan originator compensation rule (Rule) went into effect, despite 

the best efforts of numerous industry organizations, a federal agency, congressional 

legislators, and private citizens to prevent such implementation. Although the NAIHP has 

withdrawn its appeals case in order to pursue other options, the NAMB continues its legal 

challenge in the US Court of Appeals - DC. 

A week before the April 1, 2011 statutorily effective date a letter was written to FRB 

Chairman Bernanke, requesting significant revisions to the Rule - revisions that strike at 

critical issues contained in the NAIHP and NAMB's objections. 

Commentary and Outline 

This Commentary offers a brief outline. I am leaving out citations, where possible, for ease of 

reading. This outline is not meant to be comprehensive, authoritative, or relied upon for legal 

advice. It offers only a brief synopsis of the argumentation. For citations, exhibits, and 

argumentation, please read the letter. (See below.) 

 

The word that is heard perishes, but the letter that is written remains.  

- Ancient Proverb   

On March 24, 2011, Barnie Frank (D-MA), the House's counterpart to the Senate's 

Christopher Dodd (D-CT) - now former Senator Dodd - wrote a letter to Chairman Bernanke 

requesting revisions to the FRB's implementation of the Rule. 

Why Frank sent this letter to the FRB eight months after the enactment of his eponymously 

named legislation known as the Dodd-Frank Act (DFA) - otherwise known as the Wall Street 

Reform and Consumer Protection Act - after the commencement of litigation, after most of 

the mortgage industry leadership had spoken with many elected officials in congress to 

prevent implementation, after the SBA Office of Advocacy had requested a delay, after key 

organizations had lobbied all along against the Rule, and just days before the effective 

compliance date - why, that is, Mr. Frank decided to send this letter at the last minute, as it 

were, is anybody's guess.  

Perhaps we can venture a guess or surmise some possible motives. 

 

But, let's review the letter. 

 

A letter does not blush.  

- Marcus Tulius Cicero  

In the letter, Mr. Frank wants the Rule to go into effect, but he would like the Rule 

amended "immediately thereafter" for two changes. How a federal statute affecting an entire 

industry can go into effect and then immediately thereafter not go into effect - that he 

does not say.  

According to Mr. Frank, who is now the Ranking Member of the House Financial Services 

Committee, the Rule "go[es] beyond what was required" and the "two problems unnecessarily 

interfere with borrowers' ability to obtain loans from mortgage brokers," and revising the Rule 

accordingly "would not damage the core underlying consumer protections."  

Yes, of course, the cited provisions are "problems" - precisely so. 

Nevertheless, Mr. Frank believes: 
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"It is important that the rule take effect as scheduled, and that the Federal Reserve 

take immediate action to correct the two problems created by the rule." 

 
Problem # 1 

The Rule "appears" to prohibit a mortgage brokerage firm that is receiving compensation for a 

loan from the consumer from paying any compensation related to that loan to an employee of 

that firm. 

According to Frank, this is because the rule: 

"appears to include language that states that when a loan originator receives 

compensation from the consumer on a loan, no loan originator at all can receive 

compensation related to that loan from any source." 

This interpretation differs from Section 1403 of the DFA, which "merely states" that if a loan 

originator receives compensation from the consumer, that originator cannot receive 

compensation from another source. 

Frank avers that this statutory provision is meant to prevent "double dipping." However, the 

FRB's Rule is "more restrictive" because it prevents the sharing of the consumer-paid 

compensation by the firm with an employee for that employee's work on the loan.  

Stating the obvious, Frank continues: 

"I would note that such sharing of compensation would not involve an increase, 

directly or indirectly, in the level of fees paid by the consumer." 

Here's his recommended change: 

The language should be revised to allow employee compensation in this circumstance. 

Problem # 2 

Referring to - but not specifically stating - the Rule's requirements regarding the restrictions 

on making small fee reductions at loan closing to cover shortfalls which sometimes result 

because of last minute third party fee changes, or to cover the cost of a short extension of 

a loan lock when the loan failed to close within the window of the original loan lock, Mr. 

Frank thinks that the Rule is too restrictive. 

Here's his recommended change:  

The practice should be allowed (1) if the fee reduction is at the request of the borrower and 

is made within a short period (i.e., 24 hours) of the loan closing, and (2) if limited by 

frequency of such use, implemented through either the dollar or percentage amount of the 

reduction. 

Festina Lente (More Haste, Less Speed)  

- Ancient Latin Proverb 

Mr. Frank's one-and-a-half page epistle to Chairman Bernanke ends as abruptly and politely 

as it begins, with these words:  

"I believe that both of these provisions should be revised expeditiously by the Federal 

Reserve through an appropriate action or proceeding at the earliest possible time. 

Thank you for your consideration of these requests." 

 

Guess, if you can, and choose, if you dare.  

- Pierre Corneille 

So, why this letter? It is not as if the FRB has a history of abiding by the requests of 

Congress. Recently, in fact, it took an Act of Congress to pry the FRB's financial data about 

distribution of "bail-out" funds from the FRB's closeted grasp.  

And, at the time of the letter's writing, the FRB was already embroiled in resisting a stay of 

the Rule. Given the timing, is it really likely that the FRB would have been willing to change 

course on the basis of Frank's requests? I think not. 

Ascertaining motive is always a very elusive undertaking. 

In determining what sector of the mortgage origination industry benefits most and is best 

protected by Mr. Frank's recommended changes to the Rule, it is a good idea to follow the 

money - in more ways than one! 

Our Library contains a copy of the Letter from Barnie Frank to Ben Bernanke. 

 

What do you think? 

Please Leave Your Comments Below! 

 
 

 

  

  

  

The first mortgage risk management firm 

in the USA devoted only to residential 

mortgage compliance. 

Our professionals and support staff have 

extensive experience. 

TITLES HELD 

WEBSITE 

  

MANAGEMENT 

  

LIBRARY 

  

Mortgage Industry Associations 

American Bankers Association (ABA)  

Association of Residential Mortgage 

Compliance Professionals (ARMCP)  

Impact Mortgage Management 

Advocacy & Advisory (IMMAAG)  

Mortgage Bankers Association (MBA)  

National Association of Independent 

Housing Professionals (NAIHP)  

National Association of Mortgage 

Professionals (NAMB)  

National Association of Realtors (NAR)  

National Reverse Mortgage Lenders 

Association (NRMLA)  

Real Estate Services Providers Council 

(RESPRO)  

RECOMMENDED WEBSITES 

ABA Banking Journal  

Bank Law Prof Blog  

Bank Lawyer's Blog  

Bank Rate  

http://lh5.ggpht.com/_gwOnsUXPT6c/TbYSNApCfiI/AAAAAAAAA-E/5RI9xGZL4HE/s1600-h/Post%20Separator-2-LCG%5B11%5D.jpg
http://lh4.ggpht.com/_gwOnsUXPT6c/TbYSNZj04nI/AAAAAAAAA-M/T71RlD3bhwg/s1600-h/Post%20Separator-2-LCG%5B17%5D.jpg
http://lh3.ggpht.com/_gwOnsUXPT6c/TbYSN28RWkI/AAAAAAAAA-U/NW5mo9fRAY0/s1600-h/Post%20Separator-2-LCG%5B23%5D.jpg
http://lh6.ggpht.com/_gwOnsUXPT6c/TbYSOQZyUhI/AAAAAAAAA-c/12tnCG8v-Q0/s1600-h/Post%20Separator-2-LCG%5B29%5D.jpg
http://lenderscompliancegroup.com/113.html
http://lh4.ggpht.com/_gwOnsUXPT6c/TbYSOqyvqbI/AAAAAAAAA-k/5tgalNd2WpU/s1600-h/Line-Webpage%5B11%5D.jpg
http://www.blogger.com/email-post.g?blogID=9171653185859233636&postID=2112141203466616260
http://www.facebook.com/pages/Lenders-Compliance-Group/74410466171
http://www.facebook.com/business/dashboard/
http://www.linkedin.com/companies/lenders-compliance-group
http://www.twitter.com/LendersComply
http://www.linkedin.com/in/jonathanfoxx
http://lenderscompliancegroup.com/1.html
http://lenderscompliancegroup.com/18.html
http://lenderscompliancegroup.com/17.html
http://www.aba.com/default.htm
http://armcp.org/
http://www.immaag.com/
http://www.mbaa.org/default.htm
http://www.naihp.org/
http://www.namb.org/namb/Default.asp
http://www.realtor.org/
http://www.nrmlaonline.org/
http://www.respro.org/index.aspx
http://www.ababj.com//
http://lawprofessors.typepad.com/banking/
http://www.banklawyersblog.com/3_bank_lawyers/
http://www.bankrate.com/


  

COMMENTS & DISCUSSIONS 
Comment Box  

LENDERS COMPLIANCE GROUP is the first full-service, mortgage risk management firm in the country, specializing exclusively in residential mortgage 

compliance and offering a full suite of services in mortgage banking. We are pioneers in outsourcing solutions for residential mortgage compliance. We 

offer our clients real-world, practical solutions to mortgage compliance issues, with an emphasis focused on operational assessment and improvement, 

benchmarking methodologies, Best Practices, regulatory compliance, and mortgage risk management. 

Information contained in this website is not intended to be and is not a source of legal advice. The views expressed are those of the contributing authors, as well as news 

services and websites linked hereto, and do not necessarily reflect the views or policies of Lenders Compliance Group (LCG), any governmental agency, business entity, 

organization, or institution. LCG makes no representation concerning and does not guarantee the source, originality, accuracy, completeness, or reliability of any statement, 

information, data, finding, interpretation, advice, opinion, or view presented herein. 

 

© 2007-2011 Lenders Compliance Group, Inc. All Rights Reserved. 

Tags | Labels | Keywords | Categories 
Affiliated Business Arrangements Affiliated Service Providers Alternative Modification Borrower Eligibility CFPA compare ratio task force compare ratios Consumer Financial Protection Agency 

Core Compliance Credit Reports Department of Housing and Urban Development Department of Labor Employment Law Escrows Fair Labor Standards Act Fannie Mae Fannie 

Mae Loan Quality Initiative fha defaults Good Faith Estimate HAMP Home Affordable Modifcation Program HUD HUD-1 Settlement Statement Lending Compliance Loan Modifications 

Loan Officer Compensation loss mitigation Loss Mitigation Compliance Mortgage Compliance mortgage defaults Mortgage Disclosures mortgage fraud 

Mortgage News Mortgage Originator Compensation Permanent Modifications Prepayment Penalties real estate fraud Regulation X Regulation Z RESPA Risk Ratings Service 

Release Premiums Servicing Settlement Cost Booklet Settlement Service Providers Trial Modifications Truth in Lending Act Yield Spread Premiums 

Labels: Barnie Frank, Ben Bernanke, Dodd-Frank Act, Federal Reserve Board, FRB, Loan Officer 
Compensation, Loan Officer Salary, Loan Originator Compensation, Mortgage Loan Originator 
Compensation, NAIHP, NAMB  

Home Older Post 

Bank Think  

Bankruptcy Litigation  

Bloomberg  

Business Insider  

Calculated Risk  

Consumer Finance (CFPB)  

Default Servicing News  

Financial 24  

Housing Wire  

HSH Associates  

Jurist  

Law.Com  

Lexology  

Loan Workout  

Mortgage Fraud Blog  

Mortgage Fraud Reporter  

Mortgage Lender Implode-o-Meter  

Mortgage Mag  

Mortgage News Clips  

Mortgage News Daily  

Mortgage Orb  

Mortgage Press  

Mortgage REIT Journal  

Mortgage Servicing News  

National Law Journal  

National Mortgage News  

National Mortgage Professional  

NMLS Users Forum  

Realtor Mag  

Reverse Mortgage Daily News  

Reverse Review  

Scotsman Guide  

http://www.lenderscomplianceblog.com/search/label/Barnie%20Frank
http://www.lenderscomplianceblog.com/search/label/Ben%20Bernanke
http://www.lenderscomplianceblog.com/search/label/Dodd-Frank%20Act
http://www.lenderscomplianceblog.com/search/label/Federal%20Reserve%20Board
http://www.lenderscomplianceblog.com/search/label/FRB
http://www.lenderscomplianceblog.com/search/label/Loan%20Officer%20Compensation
http://www.lenderscomplianceblog.com/search/label/Loan%20Officer%20Salary
http://www.lenderscomplianceblog.com/search/label/Loan%20Originator%20Compensation
http://www.lenderscomplianceblog.com/search/label/Mortgage%20Loan%20Originator%20Compensation
http://www.lenderscomplianceblog.com/search/label/NAIHP
http://www.lenderscomplianceblog.com/search/label/NAMB
http://www.lenderscomplianceblog.com/2011/04/
http://www.lenderscomplianceblog.com/2011/04/faqs-outline-loan-originator_25.html
http://www.lenderscomplianceblog.com/
http://www.bankrate.com/
http://blog.americanbanker.com/bankthink/
http://www.bankruptcylitigationblog.com/
http://www.bloomberg.com/?b=0&Intro=intro3
http://www.businessinsider.com/
http://www.calculatedriskblog.com/
http://www.consumerfinance.gov/
http://www.dsnews.com/index.php
http://www.financial24.org/
http://www.housingwire.com/
http://blog.hsh.com/
http://jurist.law.pitt.edu/
http://www.law.com/jsp/law/index.jsp
http://www.lexology.com/
http://loanworkout.org/
http://www.mortgagefraudblog.com/
http://www.mortgagefraud.org/home-page/
http://ml-implode.com/
http://mortgagemag.com/
http://www.mortgagenewsclips.com/
http://www.mortgagenewsdaily.com/
http://www.mortgageorb.com/page.php?18
http://www.mortgagepress.com/
http://mreits.blogspot.com/
http://www.mortgageservicingnews.com/
http://www.law.com/jsp/nlj/index.jsp
http://www.nationalmortgagenews.com/
http://www.nationalmortgageprofessional.com/
http://nmlsusers.blogspot.com/
http://www.realtor.org/rmohome/home
http://reversemortgagedaily.com/
http://www.reversereview.com/
http://www.scotsmanguide.com/
http://www.pnyxe.com/DiscussIt-comment-system?utm_source=wwcCodeSpanPromotion4
http://lenderscompliancegroup.com/1.html
http://www.lenderscomplianceblog.com/search/label/Affiliated%20Business%20Arrangements
http://www.lenderscomplianceblog.com/search/label/Affiliated%20Service%20Providers
http://www.lenderscomplianceblog.com/search/label/Alternative%20Modification
http://www.lenderscomplianceblog.com/search/label/Borrower%20Eligibility
http://www.lenderscomplianceblog.com/search/label/CFPA
http://www.lenderscomplianceblog.com/search/label/compare%20ratio%20task%20force
http://www.lenderscomplianceblog.com/search/label/compare%20ratios
http://www.lenderscomplianceblog.com/search/label/Consumer%20Financial%20Protection%20Agency
http://www.lenderscomplianceblog.com/search/label/Core%20Compliance
http://www.lenderscomplianceblog.com/search/label/Credit%20Reports
http://www.lenderscomplianceblog.com/search/label/Department%20of%20Housing%20and%20Urban%20Development
http://www.lenderscomplianceblog.com/search/label/Department%20of%20Labor
http://www.lenderscomplianceblog.com/search/label/Employment%20Law
http://www.lenderscomplianceblog.com/search/label/Escrows
http://www.lenderscomplianceblog.com/search/label/Fair%20Labor%20Standards%20Act
http://www.lenderscomplianceblog.com/search/label/Fannie%20Mae
http://www.lenderscomplianceblog.com/search/label/Fannie%20Mae%20Loan%20Quality%20Initiative
http://www.lenderscomplianceblog.com/search/label/fha%20defaults
http://www.lenderscomplianceblog.com/search/label/Good%20Faith%20Estimate
http://www.lenderscomplianceblog.com/search/label/HAMP
http://www.lenderscomplianceblog.com/search/label/Home%20Affordable%20Modifcation%20Program
http://www.lenderscomplianceblog.com/search/label/HUD
http://www.lenderscomplianceblog.com/search/label/HUD-1%20Settlement%20Statement
http://www.lenderscomplianceblog.com/search/label/Lending%20Compliance
http://www.lenderscomplianceblog.com/search/label/Loan%20Modifications
http://www.lenderscomplianceblog.com/search/label/Loan%20Officer%20Compensation
http://www.lenderscomplianceblog.com/search/label/loss%20mitigation
http://www.lenderscomplianceblog.com/search/label/Loss%20Mitigation%20Compliance
http://www.lenderscomplianceblog.com/search/label/Mortgage%20Compliance
http://www.lenderscomplianceblog.com/search/label/mortgage%20defaults
http://www.lenderscomplianceblog.com/search/label/Mortgage%20Disclosures
http://www.lenderscomplianceblog.com/search/label/mortgage%20fraud
http://www.lenderscomplianceblog.com/search/label/Mortgage%20News
http://www.lenderscomplianceblog.com/search/label/Mortgage%20Originator%20Compensation
http://www.lenderscomplianceblog.com/search/label/Permanent%20Modifications
http://www.lenderscomplianceblog.com/search/label/Prepayment%20Penalties
http://www.lenderscomplianceblog.com/search/label/real%20estate%20fraud
http://www.lenderscomplianceblog.com/search/label/Regulation%20X
http://www.lenderscomplianceblog.com/search/label/Regulation%20Z
http://www.lenderscomplianceblog.com/search/label/RESPA
http://www.lenderscomplianceblog.com/search/label/Risk%20Ratings
http://www.lenderscomplianceblog.com/search/label/Service%20Release%20Premiums
http://www.lenderscomplianceblog.com/search/label/Servicing
http://www.lenderscomplianceblog.com/search/label/Settlement%20Cost%20Booklet
http://www.lenderscomplianceblog.com/search/label/Settlement%20Service%20Providers
http://www.lenderscomplianceblog.com/search/label/Trial%20Modifications
http://www.lenderscomplianceblog.com/search/label/Truth%20in%20Lending%20Act
http://www.lenderscomplianceblog.com/search/label/Yield%20Spread%20Premiums



