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U.S.  CITIZENSHIP AND IMMIGRATION SERVICES 
 
 

IN THE MATTER OF: 
 
ELSA LIUNTO-COSTA 
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     / 
 

MEMORANDUM IN SUPPORT OF REQUEST FOR HEARING ON  
DECISION IN NATURALIZATION PROCEEDINGS 

  
 The Respondent, ELSA LIUNTO- COSTA (Mrs. Liunto-Costa), by and through 

her undersigned counsel, hereby files this Memorandum in Support of Request for 

Hearing on Decision in Naturalization Proceedings and in furtherance thereof states as 

follows: 

1.   Mrs. Liunto-Costa Did Not “Knowingly” Commit Voter Fraud. 

 On or about July 15, 1997, Mrs. Liunto-Costa, formerly known as Elsa L. Da 

Silva, obtained lawful permanent resident status based upon her marriage to a United 

States Citizen.  Unfortunately, Mrs. Liunto-Costa’s marriage to Frederico Simao Dasilva 

ended on August 8, 2005.   

 On October 7, 2006, Mrs. Liunto-Costa married Mauro Costa and together they 

have three children:  WELUKA COSTA, born December 28, 2001, KIENE COSTA, 

born July 14, 2004, and LUAMI COSTA, born July 27, 2007.  All three of Mrs. Liunto-

Costa children are citizens of the United States of America. 

 On or about January 2007, Mrs. Liunto-Costa filed Form N-400, Application for 

Naturalization.  Under Part 10, Additional Questions, Mrs. Liunto-Costa answered “Yes” 

to Question #2 which states, “Have you ever registered to vote in any Federal, state or 

local election in the United States?”  Mrs. Liunto-Costa also answered “Yes” to Question 
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#3 which asks, “Have you ever voted in any Federal, state or local election in the United 

States?” 

 On October 9, 2002, Mrs. Liunto-Costa went to the Chester County Division of 

Motor Vehicles to renew her driver’s license.  While renewing her license, the clerk 

provided Mrs. Liunto-Costa with a voter registration card and stated she was eligible to 

register to vote.  Based on the representations of the clerk at the Division of Motor 

Vehicles, Mrs. Liunto-Costa reasonably believed she was eligible to vote under 

Pennsylvania law. 

 After receiving her voter registration card, Mrs. Liunto-Costa proceeded to vote in 

a local election on one single occasion. 

 Prior to relocating to Florida in September 2004, Mrs. Liunto-Costa surrendered 

her Pennsylvania voter registration card.  Upon arriving to Florida, Mrs. Liunto-Costa 

attempted to register to vote in the State of Florida but was informed that she was not 

eligible to register to vote since she was not a citizen of the United States of America. 

2.   Exercising Prosecutorial Discretion. 

 On May 12, 2008, Mrs. Liunto-Costa received a denial of her application for 

naturalization on the grounds that she lacked good Moral Character pursuant to 8 CFR § 

316.10. 

 Pursuant to Policy Memorandum No. 86 of the Immigration Services Division 

Field Operations an adjudicating officer can make the determination that an applicant’s 

case merits a favorable exercise of prosecutorial discretion.  In order to determine 

whether to initiate or decline to initiate removal procedures the adjudicating officer must 

make an individualized determination of the facts and laws of the particular case.   
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 Mrs. Liunto-Costa’s situation mirrors the facts cited in McDonald v. Gonzales, 

400 F. 3d 684 (9th Cir. 2005).  In the McDonald case, the Court held that the Petitioner 

did not “knowingly” commit voter fraud and, thus, she lacked the requisite mental state 

for violating the Hawaiian statute.  Title 25 of the Pennsylvania Statutes states that “An 

individual may not do any of the following:  (1)  Apply for registration with knowledge or 

reason to know that the individual is not entitled to registration”  (emphasis added).  

Hence as in the McDonald case, the government will be unable to establish removability 

against Mrs. Liunto-Costa by “clear, unequivocal, and convincing evidence.  See, 

Woodby v. INS, 385 U.S. 276, 286 (1996).  Since Mrs. Liunto-Costa did not have the 

requisite mens rea under 25 Pa.C.S.A. § 1703 (a)(1), she  did not violate that law. 

 Unfortunately there is no precise formula for identifying which cases warrant a 

favorable exercise of discretion.  However, what follows below are several factors which 

should be taken into account by the adjudication officer in deciding whether to exercise 

prosecutorial discretion. 

3. Factors to warrant a favorable exercise of discretion. 

 Pursuant to the November 27, 2000 Memorandum, the following factors should 

be taken into account by the adjudicating officer in deciding whether to exercise 

prosecutorial discretion: 

 1. Immigration Status.  “Lawful permanent residents generally warrant 

greater consideration.”  It is undeniable that Mrs. Liunto-Costa has been a lawful 

permanent resident since July 15, 1997. 

 2. Length of residence in the United States.  “The longer an alien has lived 

in the United States, particularly in legal status, the more this factor may be considered 
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a positive equity.”  Mrs. Liunto-Costa first lawfully arrived to the United States in 

1992/1993 as the daughter of a diplomat from her native country of Angola.  Prior to 

departing from the United States, Mrs. Liunto-Costa married Frederico Simao Dasilva 

and he filed an I-130 Petition for Alien Relative.  Mrs. Liunto-Costa received lawful 

permanent resident status through consular processing based on her marriage to a United 

States citizen and re-entered the United States in said lawful status on July 15, 1997. 

 3. Criminal History.  “Officers should take into account the nature and 

severity of any criminal conduct. . .”  Mrs. Liunto-Costa has never been convicted of a 

crime, either in Angola or the United States.  She is law-abiding and holds a position of 

trust at her current place of employment, Community Bank of Florida. 

 4. Humanitarian Concerns.  “Relevant humanitarian concerns include, but 

are not limited to, family ties in the United States; medical conditions affecting the 

alien or the alien’s family. . .and home country conditions.”   As referenced above, Mrs. 

Liunto-Costa has three minor children who are all citizens of the United States.  Her 

oldest son, Weluka, is six years old and is enrolled in elementary school.  Mrs. Liunto-

Costa and her children speak fluent English.  The young children would have a very 

difficult time in Angola since Portuguese is the official language of Angola and native 

languages include Kimbundu, Bakongo, Ovimbundu, and others. The U.S. Department of 

State’s website claims that interpreters are often necessary for travelers “because few 

Angolans outside the petroleum industry speak English fluently.” 

 Of even more concern is the fact that Angola’s national health facilities are below 

western standards. Water quality in major urban areas is poor, and because of this 

periodic cholera and malaria outbreaks do occur.  Boiling water may be insufficient to 
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guard against illness; imported bottled water or water from a distiller is recommended.  If 

served vegetables, especially salad, make sure that it has been properly treated.  Raw, 

unpeeled fruit should be avoided.  The US Center for Disease Control estimates a 

nationwide HIV/AIDS infection rate of 2.8 percent, though figures vary widely by 

province. Surveillance of tuberculosis and sexually transmitted diseases is insufficient to 

generate meaningful statistics, but surveys of hospitals and clinics have shown infection 

rates to be rising.    

 According to the U.S. Central Intelligence Agency’s World Factbook, the average 

life expectancy is only 37.92 and even lower for males.  Furthermore the CIA reports that 

the risk of becoming infected with a major infectious disease is “very high.”  

 The U.S. Department of State has issued a warning to its citizens which advises 

that “the threat of criminal attack . . . is always relatively high . . . due to inflation, 

shortages of power, water and food, and the stark contrast between the living conditions 

of the majority of Angolans. Because expatriates generally have a far higher quality of 

life than the average Angolan, they are faced with a threatening environment that requires 

close attention to personal security at all times.” 

 To make matters worse, Luami and Kiene Liunto-Costa have been diagnosed with 

eczema and severe allergies.  Kiene also has a minor heart murmur.  Kiene’s doctor 

recommends frequent monitoring of his condition to ensure that it does not worsen.  As 

the attached medical records state “An ounce of prevention is worth a pound of cure.”  It 

is imperative to the health of these young children that they remain in the United States to 

continue treatment for their skin disease.  This is especially true in light of the living 

conditions and the inadequacy of medical care in Angola. 
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 Subjecting three young U.S. citizens to such diseases and infections would be 

harsh and cruel.  Surely, in such a case, a favorable exercise of discretion is warranted. 

 5. Immigration History.  “Aliens without a past history of violating the 

immigration laws. . . warrant favorable consideration to a greater extent than those 

with such a history.”  As her immigration files demonstrates, Mrs. Liunto-Costa does not 

have any violations, such as reentering after removal, failing to appear at hearing, or 

resisting arrest, which would show a heightened disregard for the legal process.  Rather, 

Mrs. Liunto-Costa is grateful to be living in the United States and has made every effort 

to abide by the laws of this country. 

 6. Likelihood of ultimately removing the alien.  “Whether a removal 

proceeding would have a reasonable likelihood of ultimately achieving its intended 

effect, in light of the case circumstances such as the alien’s nationality.”  Since Mrs. 

Liunto-Costa has been a lawful permanent resident of the United States for over ten (10) 

years she has several remedies available to her should she be placed in removal 

proceedings.  For example, if necessary, Mrs. Liunto-Costa is eligible for Cancellation of 

Removal under INA §240(a) since she has been lawfully admitted for permanent 

residence for five years, has not been convicted of an aggravated felony and has resided 

in the U.S. continuously for 10 years after having been admitted in any status. 

 As the supporting documentation demonstrates, Mrs. Liunto-Costa is hardworking 

individual and is an asset to her family and community. 

CONCLUSION 

 It is the duty of a service officer to exercise prosecutorial discretion in a judicious 

manner and in exercising such discretion an officer must taken into account the above-
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referenced principles in order to promote the efficient and effective enforcement of the 

immigration laws and the interests of justice.  As a general matter, officers may decline to 

prosecute a legally sufficient case if the Federal immigration enforcement interest that 

would be served by prosecution is not substantial. 

 Even when an immigration officer has reason to believe that an alien is removable 

and that there is sufficient evidence to obtain a final order of removal, it may be 

appropriate to decline to proceed with that case.  In fact, the November 17, 2000 

Memorandum of Doris Meissner states that “as a general matter, it is better to exercise 

favorable discretion as early in the process as possible, once the relevant facts have been 

determined, in order to conserve the Services’ resources and in recognition of the alien’s 

interest in avoiding unnecessary legal proceedings.” 

 The above factors establish that Mrs. Liunto-Costa’s case merits a favorable 

exercise of prosecutorial discretion and as such her N-400 should be adjudicated and 

subsequently approved. 

 Dated:  December  , 2008. 

 

      Respectfully submitted, 
 

 

             
      A. Renee Pobjecky, Esquire 
      POBJECKY & POBJECKY, LLP 
      786 Avenue C, SW 
      Winter Haven, Florida  33880 
      Telephone:  (863) 294-0602 
      Facsimile:   (863) 299-3754 
      Counsel for Respondent  
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