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     Article at a glance 

 Government audits are on the uptick and civil and 

criminal penalties are being levied against employers at 

unprecedented rates 

 Employers can insulate themselves from liability by hiring 

an external immigration attorney auditor to conduct a 

compliance audit 

 Conducting an external, independent audit will help 

employers mitigate damages, reduce exposure, and save 

time and money 
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“The amount of contingent immigration penalty liability on the books of U.S. 

employers is at least $104 billion, not including criminal fines.”2 

 
 

“This letter serves as advance notice 
that U.S. Immigration and Customs 
Enforcement [ICE] has scheduled a review of 
your forms.”3 Perhaps second only to those 
found on an Internal Revenue Service audit 
letter, these are the most feared words 
imaginable for an employer. Why? ICE’s 
Notice of Inspection arrives 72 hours before a 
full blown ICE audit4; There are more than 
150 possible mistakes an employer can make 
on a single, one page Form I-95, and potential 
fines range anywhere from $110 - $1,100 per 
violation6; Austere criminal charges 
commonly enforced against drug traffickers 
and organized-crime figures are increasingly 
being enforced by ICE against businesses that 
employ illegal immigrants7; and ICE’s 
enforcement strategy also includes expanded 
use of debarments, which prevents employers 
from participating in future federal contracts 
and from receiving other government 
benefits.8 ICE enforcement is, and will 
continue to be, on the rise.9  

Today, employers without a robust 
immigration policy are in for a rude 
awakening when they encounter ICE and 
ICE’s many counterparts in immigration 
enforcement. This article illustrates how 
American employers are increasingly 
susceptible to ICE civil and criminal penalties 
(even if they do not employ unauthorized 
workers) under the Obama Administration 
and how employers can insulate themselves 
from such penalties by hiring an external 
immigration attorney auditor to conduct an 
immigration compliance audit. 

Part I of this paper examines the shift 
in worksite immigration enforcement from 
the Bush Administration to the Obama 
Administration and explains the deputization 
of “corporate America” in immigration 
enforcement under the Obama 

Administration. It also defines “Corporate 
America” under the Obama Administration. 

Part II of this paper provides a legal 
overview of the penalties and exemptions 
afforded to businesses under the Obama 
Administration. It analyzes the uptick in civil 
and criminal penalties under the Obama 
Administration and posits that no employer, 
no matter its size or industry, is exempt from 
ICE-initiated audits and penalties.  

Part III of this paper discusses how 
employers can insulate themselves from civil 
and criminal liability. It proffers that 
employers must comply with ICE’s IMAGE 
Best Employment Practices (IBEP) in order 
to avert liability. It proposes that employers 
must hire an external immigration attorney 
auditor to assist with compliance and outlines 
essential qualities of attorney auditors. It also 
provides employers with the minimum 
components of an external attorney-led IBEP 
compliance audit. 

Part IV concludes the paper with a 
recap of the importance of drafting, 
implementing, and enforcing a robust 
immigration compliance policy that parallels 
ICE’s IBEP. 

And finally, Part V provides five 
appendices. Each appendix provides an 
overview of an external immigration attorney 
auditor’s specific responsibilities associated 
with each audit. As a bonus, Appendix B 
includes a Form I-9 Audit Checklist. 

 
Information on recent ICE Audits:10 

 Average company fine: $112,000 
 More than 50% of audited 

companies are fined 
 ICE audits have increased 

tenfold since 2009 
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Part I – Historical Overview 
 

From Bush to Obama: the Shift in 
Worksite Immigration Enforcement 
 

Under President George W. Bush 
relatively few U.S. employers proactively 
developed or even contemplated adopting a 
formal corporate immigration compliance 
policy, seemingly having concluded that such 
a policy was superfluous. Employers believed 
that so long as their inventory of I-9s met 
status quo, and so long as they were not 
discriminating against potential or current 
employees, their attention could be focused 
on other more important and pressing 
business matters. This carefree approach had 
a firm grounding in reality. The Bush 
Administration’s immigration enforcement 
strategy relied on headline-grabbing worksite 
raids and the arrest of undocumented workers 
rather than on ferreting out employers in 
violation of immigration laws.11  

Enter the Obama Administration. The 
Obama Administration’s immigration 
enforcement strategy penalizes corporate 
America, not the unauthorized alien12 - that is 
a major shift from the Bush Administration’s 
worksite enforcement strategy where ICE 
agents rounded up and deported unauthorized 
aliens. 13 And to ferret out and punish 
employers, the Obama Administration 
employs tactics paralleling those of a gripping 
spy novel – the use of confidential 
informants, body wiretaps, undercover federal 
agents, cooperating witnesses, statements 
from former or current employees, and 
confidential government data, among others.14 
In his first two years in office, President 
Obama deported nearly 10 percent more 
illegal immigrants than the Bush 
administration’s 2008 total and 25 percent 
more than Bush’s 2007 total.15 Further, the 
pace of full blown company audits roughly 
quadrupled.16 The result: stiff civil and 
criminal penalties levied against employers. 
While President Obama’s new enforcement 

strategies require employers to abide by the 
highly technical rules and regulations that 
govern immigration compliance, those rules 
are nothing new. 
 According to the Immigration Reform 
and Control Act of 198617 (IRCA) and the 
Immigration Act of 199018, employers must 
verify that employees are authorized to work 
in the U.S.19 Verification systems include the 
Form I-9 and E-Verify program. In both 1986 
and 1990, Congress increased and expanded 
penalties upon employers for knowingly 
hiring undocumented aliens who are not 
authorized to work in the U.S. 20 “In passing 
this legislation, Congress was clearly trying to 
curb the flow of undocumented aliens in the 
United States by deputizing corporate 
America to reduce job opportunities for 
unauthorized aliens.”21 Department of 
Homeland Security (DHS) Assistant Secretary 
John Morton elaborated on the shift from 
worksite enforcement to the deputization of 
corporate America in his testimony in support 
of the ICE Fiscal Year 2011 budget request 
before the Senate Appropriations Committee 
on March 18, 2010: 
 

In April 2009, ICE marked a clear 
shift in its strategy in enforcing 
immigration law, by focusing 
investigations on employers who 
knowingly hire unauthorized workers 
and exploit their workforce. Our goal 
is to foster a culture of compliance by 
deterring employers from hiring 
unauthorized workers, penalizing 
those who violate the law and 
encouraging employers to use 
compliance tools, such as E-Verify. By 
better focusing our efforts, we were 
able to target employers who hire 
unauthorized workers for criminal 
prosecution and civil fines through 
criminal investigations and by auditing 
companies’ Employment Eligibility 
Verification forms (Forms I-9).22 
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And in 2010, President Obama made 
it clear that "businesses must be held 
accountable if they break the law by 
deliberately hiring and exploiting 
undocumented workers. We've already begun 
to step up enforcement against the worst 
workplace offenders . . . . We cannot continue 
just to look the other way as a significant 
portion of our economy operates outside the 
law. It breeds abuse and bad practices. It 
punishes employers who act responsibly and 
undercuts American workers. And ultimately, 
if the demand for undocumented workers 
falls, the incentive for people to come here 
illegally will decline as well."23 

 

The Definition of “Corporate 
America”  
 
 For ICE, corporate America is not 
limited to major corporations. So what is 
ICE’s limit? In 2010, New China Buffet 
Restaurant, with only seven employees, was 
investigated by ICE for employing 
unauthorized aliens.24 While ICE did not find 
any unauthorized aliens, it did find seven I-9 
“paperwork” violations.25 ICE levied civil 
penalties against New China Buffet 
Restaurant at $935.00 per violation, for a total 
of $6,545.00.26 And later that year ICE 
investigated a Subway franchise restaurant in 
North Carolina called Snack Attack.27 ICE 
found no unauthorized aliens, but charged 
Snack Attack with 108 “paperwork” violations 
under two counts.28 Count I alleged that 
Snack Attack hired 11 employees from 2006 – 
2009 and failed to have the employees 
properly fill out section 1 of the Form I-9. 
Penalties for count I were sought in the 
amount of $1,028.50 for each violation, a total 
of $11,313.50.29 Count II alleged that Snack 
Attack hired 97 employees between 2006 – 
2009 for whom it failed to prepare or present 
I-9 forms at all.30 Penalties for count II were 
sought in the amount of $99,764.50.31 In total, 
ICE levied penalties of $111,078.00 against 
Snack Attack.32 In both these cases, however, 

the Administrative Law Judge (ALJ) reduced 
the penalties levied by ICE.33 These examples 
indicate that under the Obama Administration 
even businesses with as few as seven 
employees fall into the category of “corporate 
America.” Thus, no business is too small 
under the Obama Administration’s definition 
of “Corporate America.” 
 

Part II – Legal Overview 
 
Civil Penalties 
 
 With average civil fines exceeding 
$112,000, ICE is gaining the attention of 
corporate America.34 In her testimony before 
the House Judiciary Committee in October 
2011, DHS Secretary Janet Napolitano 
reported that since 2009, “ICE has audited 
more than 6,000 employers suspected of 
hiring illegal labor, debarred 441 companies 
and individuals, and imposed more than $76 
million in financial sanctions – more than the 
total amount of audits and debarments during 
the entire previous administration.”35 In fiscal 
2011 alone, ICE conducted 2,496 I-9 audits, 
up from 503 in 2008.36  
 Form I-9 potential fines range 
anywhere from $110 - $19,800 per violation.37 
Legally, there are five factors that must be 
given due consideration in assessing 
appropriate civil violation penalties: 1) the size 
of the business of the employer, 2) the good 
faith of the employer, 3) the seriousness of 
the violation(s), 4) whether or not the 
individuals involved were unauthorized aliens, 
and 5) any history of previous violations of 
the employer.38 The caveat: the law does not 
require that equal weight be given to each 
factor, nor does it rule out consideration of 
additional factors.39 But ICE does have the 
burden of proof with respect to the penalty as 
well as to liability.40 But that’s not a difficult 
task when there are more than 150 possible 
mistakes an employer can make on a single, 
one-page Form I-941 and the average company 
error rate is 35%.42 Perhaps that explains why 
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more than 50% of audited companies are 
fined.43  
 

Criminal Penalties  
 

“A penalty should be sufficiently 
meaningful to accomplish the 

purpose of deterring future 
violations.”44 

 
To complement civil penalties, the 

Obama Administration rolled out a revised 
worksite enforcement strategy in early 2009. 45 
The new strategy undergirded the 
Administration’s commitment to target 
corporate America. In a written report to the 
Assistant Director, Deputy Assistant 
Directors, and Special Agents in Charge of 
ICE, Marcy M. Forman, Director of the 
Office of Investigations for ICE, said: 
 

Of the more than 6,000 arrests related 
to worksite enforcement in 2008, only 
135 were of employers. Enforcement 
efforts focused on employers better 
target the root causes of illegal 
immigration. ICE must prioritize the 
criminal prosecution of the actual 
employers who knowingly hire illegal 
workers because such employers are 
not sufficiently punished or deterred 
by the arrest of their illegal 
workforce.46   

 
This shift in worksite strategy has 

been marked by one very significant fact: the 
media is not reporting the Administration’s 
worksite enforcement against employers. That 
means information concerning the 
Administration’s worksite enforcement 
strategy is hard to come by. But on January 
26, 2010, in a statement given by Kumar 
Kibble, Deputy Director of ICE, before the 
House Committee on the Judiciary’s 
Subcommittee on Immigration Policy and 
Enforcement, Kibble said:  
 

The success of our approach to 
worksite enforcement is evident in the 
statistics. In fiscal year (FY) 2010, ICE 
. . . criminally arrested 196 employers 
for worksite-related violations, 
surpassing the previous high of 135 in 
FY 2008. We are aware of the 
concerns raised by some members of 
this Subcommittee regarding the 
overall number of administrative 
arrests pursuant to worksite 
enforcement operations.47  

 
In FY 2011, more than 713 criminal 

arrests were tied to worksite enforcement 
investigations.48 Those arrested were owners, 
managers, supervisors and human resources 
employees.49 So what does the Obama 
Administration have in store for 2012? On 
September 5, 2012 ICE stated that it “will 
obtain indictments, criminal arrests or search 
warrants, or a commitment from a U.S. 
Attorney’s Office to prosecute the targeted 
employer before arresting employees for civil 
immigration violations at a worksite.”50  
 

No Penalty Exemptions  
 

 
Today, Congress’ best ally in “curbing 

the flow of undocumented aliens” is the 
Obama Administration. Why? Because the 
Obama Administration has made it clear that 
“no industry, regardless of size, type or 
location is exempt from . . . being the subject 
of an [ICE] investigation.”52   
 

Recently, states like Louisiana, 
Mississippi, Alabama, Arkansas, 

and Tennessee have been targets of 
ICE enforcement.53 

 
 

The INS conducts well over 60,000 
I-9 inspections per year.51 
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Part III - How to Insulate 
Your Company from Civil 
and Criminal Penalties 
 
The Answer: Compliance with 
ICE’s IMAGE Best Employment 
Practices (IBEP) 
 

IMAGE is a voluntary partnership 
between ICE and private employers designed 
to combat unlawful employment and reduce 
vulnerabilities that help illegal immigrants gain 
employment.54  

Mira Mdivani, President of the 
Corporate Immigration Compliance Institute, 
says “most employers are not hiring 
unauthorized workers under the table with 
intention to . . . violate the law. Most 
businesses find themselves in violation of 
immigration law because compliance with it 
has become increasingly complex, confusing, 
and has the effect of making employers into 
moving targets for ICE.”55 So what’s the 
answer? ICE says that employers should use 
“carefully crafted compliance tools.”56 
Specifically, ICE is referring to its IMAGE 
Best Employment Practices (IBEP).57 ICE 
Enforcement Unit Chief Brett Dryer stated 
that “employers who are not signed up for 
IMAGE should follow as many Best 
Employment Practices as possible.”58 So what 
is on ICE’s list of Best Employment 
Practices?  
 
Employers must: 
 
 Use E-Verify, the DHS employment 

eligibility verification program, to verify 
the employment eligibility of all new hires. 

 Use the Social Security Number 
Verification Service (SSNVS) for wage 
reporting purposes.  Make a good faith 
effort to correct and verify the names and 
Social Security numbers of the current 

workforce and work with employees to 
resolve any discrepancies. 

 Establish a written hiring and employment 
eligibility verification policy. 

 Establish an internal compliance and 
training program related to the hiring and 
employment verification process, 
including completion of Form I-9, how to 
detect fraudulent use of documents in the 
verification process, and how to use E-
Verify and SSNVS. 

 Require the Form I-9 and E-Verify 
process to be conducted only by 
individuals who have received appropriate 
training and include a secondary review as 
part of each employee's verification to 
minimize the potential for a single 
individual to subvert the process. 

 Arrange for annual Form I-9 audits by an 
external auditing firm or a trained 
employee not otherwise involved in 
the Form I-9 process. 

 Establish a procedure to report to ICE 
credible information of suspected criminal 
misconduct in the employment eligibility 
verification process. 

 Ensure that contractors and/or 
subcontractors establish procedures to 
comply with employment eligibility 
verification requirements. Encourage 
contractors and/or subcontractors to 
incorporate IMAGE Best Practices and 
when practicable incorporate the use of 
E-Verify in subcontractor agreements. 

 Establish a protocol for responding to 
letters or other information received from 
federal and state government agencies 
indicating that there is a discrepancy 
between the agency's information and the 
information provided by the employer or 
employee (for example, "no match" letters 
received from the Social Security 
Administration) and provide employees 
with an opportunity to make a good faith 
effort to resolve the discrepancy when it is 
not due to employer error. 

 Establish a tip line mechanism (inbox, 
email, etc.) for employees to report 
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activity relating to the employment of 
unauthorized workers, and a protocol for 
responding to credible employee tips. 

 Establish and maintain appropriate 
policies, practices and safeguards to 
ensure that authorized workers are not 
treated differently with respect to hiring, 
firing, or recruitment or referral for a fee 
or during the Form I-9, E-Verify or 
SSNVS processes because of citizenship 
status or national origin. 

 Maintain copies of any documents 
accepted as proof of identity and/or 
employment authorization for all new 
hires.59 

 
Thus, if employers want to insulate 

themselves from civil and criminal penalties 
levied by ICE, they should implement as 
many of the IBEPs as possible.  
 

What Happens When an Employer 
Fails to Comply with IBEP? 
 

In retrospect, Abercrombie & Fitch 
(“Abercrombie”) would likely do anything (or 
pay anything) for a robust immigration 
compliance program paralleling ICE’s IBEP.60 
In November 2008, ICE initiated an I-9 audit 
on an Abercrombie retail store in Michigan 
after claiming to have “uncovered numerous 
technology-related deficiencies in 
Abercrombie’s electronic I-9 verification 
system.”61 Eventually, every Abercrombie 
store in Michigan was audited.62 Despite not 
finding a single unauthorized worker at 
Abercrombie, and despite Abercrombie’s full 
cooperation in the ICE investigation, ICE 
fined Abercrombie $1,047,110 because of its 
technical I-9 deficiencies.63  

Brian M. Moskowitz, the special agent 
in charge of the ICE investigation of 
Abercrombie, stated that “employers are 
responsible not only for the people they hire 
but also for the internal systems they choose 
to utilize to manage their employment process 
and those systems must result in effective 

compliance.”64 ICE purports to encourage 
employers to implement well-crafted 
compliance tools. What ICE is really saying is 
this: comply with our demands (IBEP) or face 
civil and/or criminal penalties if we discover 
unauthorized workers or if your I-9s are not 
perfect!  

 

 

Why Hire an External Immigration 
Attorney Auditor to Assist with 
IBEP Compliance? 
 

Actions taken before an ICE-initiated 
audit or investigation help mitigate damages, 
reduce exposure, and save the company both 
time and money in the long-run.66 Bottom 
line: Employers must take steps now to ensure 
full compliance with IBEP or face serious 
consequences. Immigration compliance is 
complex, and employers must recognize that 
even the most well-intentioned internal 
auditors and/or employees may expose 
themselves, company executives, and the 
company itself to civil and criminal liability. 
That’s why the first – and most important – 
step toward IBEP compliance is hiring an 
independent, experienced immigration 
attorney to conduct a thorough external IBEP 
immigration compliance audit. 
 
 
 
 
 
 
 
 

 “This [$1,047,110] settlement 
should serve as a warning to other 

companies that may not yet take the 
employment verification process 

seriously or provide it the attention 
it warrants.” Brian M. Moskowitz, 

ICE Special Agent65 
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Mitigation of Damages 
 

The expression “mitigation of 
damages” is frequently used to 
describe what is more correctly 

termed “avoiding consequences” or 
“minimizing damages.”67 
 
U.S. employers inherently assume the 

responsibility to self-direct and internally 
monitor Form I-9 record-keeping practices 
and immigration compliance policies.68 
Human resources departments are generally 
designated as default Form I-9 and 
immigration compliance policy gatekeepers. 
They are charged with the responsibility to 
review and verify documents for new 
employees and record and retain Forms I-9. 
They also draft, disseminate, and enforce 
immigration compliance policies. And 
typically, these same employees are assigned 
the continuing responsibility to self-direct and 
monitor these practices. The requirements of 
the Sarbanes-Oxley Act69 (SOX) put at risk 
companies who chose to involve managers 
and employees in the self-audit process. The 
weaknesses of this practice may be later 
exhibited in the employer’s liability exposure. 
Put simply, “self audits typically result in more 
difficult situations for the employer than if an 
audit is done by a qualified, experienced, 
independent auditor, such as an attorney.”70 

An independent attorney auditor is 
experienced in the INA, DHS regulations and 
policies (including IBEP), Office of the Chief 
Administrative Hearing Officer Decisions 
(OACHO)71 precedent decisions, state-

specific laws, and immigration-related 
employment laws. The attorney auditor is 
equipped to effectively evaluate immigration 
compliance, create proactive protections, and 
provide attorney-led compliance training (in 
compliance with IBEP) to human resource 
departments. As a trained, experienced 
professional, the attorney auditor can detect 
and remedy noncompliance, thus mitigating 
the employer’s damages. The attorney 
auditor’s goal is to deter litigation altogether – 
but he must also maintain the employer’s 
good-faith defense if litigation is necessary.  

So how does the attorney auditor 
mitigate the employer’s damages? The 
attorney auditor: 

 
 Provides recommendations to the 

employer as to remediation and 
mitigation for errors and potential 
violations; 

 Prepares a written report identifying 
each error and outlines associated 
corrective procedures in order to 
correct each error and begin the 
running of the statute of limitations 
for paperwork or knowingly employed 
violations; 72 and 

 Follows up to verify corrections were 
properly made by the employer.73 

 
By following the attorney auditor’s 

recommendations, the employer may maintain 
a good-faith affirmative defense under INA § 
274A(b)(6) and 8 U.S.C. § 1324a(b)(6), thus 
mitigating past damages and protecting itself 
against future damages. 
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Table 174 

INTERNAL AUDITOR75 EXTERNAL AUDITOR 

Is a company’s employee Is an independent contractor 

Serves the needs of the company Serves third parties who need reliable 
compliance information 

Focuses on the future events by evaluating 
controls designed to assure the accomplishment 
of entity goals and objectives 

Focuses on the accuracy and understandability of 
historical events 

Is independent of the activities audited but is 
ready to respond to the needs and desires of all 
elements of management 

Is independent of management and the board of 
directors both in fact and in mental attitude 

Is directly concerned with the prevention of 
noncompliance in any form or extent in any 
activity reviewed 

Is incidentally concerned with the prevention 
and detection of noncompliance in general, but 
is directly concerned when compliance may be 
materially affected 

Reviews activities continually Reviews records supporting compliance – usually 
once a year 

 

Reduced Exposure 
 

Conducting an external immigration 
compliance attorney-led audit adds the 
protection that employers may not be 
required to disclose information pertaining to 
exposure uncovered by the audit,76  as may be 
required under SOX77 – something that 
cannot be said for an internal audit. Attorney 
auditors provide an almost impenetrable layer 
of insulation to employers who want to avoid 
being found to have knowingly or 
intentionally employed an unauthorized 
worker. Further, attorney auditors can even 
help protect employers from civil and criminal 
penalties levied against them for paperwork 
violations. How? The attorney-client privilege 
and work product doctrine.  
 The attorney-client privilege protects 
discussions where the employer is seeking or 
obtaining legal assistance from an attorney. 78 
Before an IBEP compliance audit, the 
attorney auditor and employer enter into a 
comprehensive audit agreement. Once an 
agreement is established, the attorney auditor 
drafts an engagement letter outlining the 
scope of the audit, includes the terms agreed 
upon, and inserts specific language as to his 
engagement by the employer as an “attorney  

 

 
 
auditor.” For example, the engagement letter 
may include an objective statement such as 
“to devise strategies to address compliance 
issues regarding federal immigration and 
related statutes and regulations.” 79 Thus, 
when the attorney auditor uncovers violations 
and subsequently makes recommendations for 
remediation, those recommendations as to 
remediation and mitigation for errors and 
potential violations (as well as effective 
corrections) are protected under the attorney-
client privilege and the employer’s liability 
exposure is greatly reduced.80 

The work product doctrine is intended 
to protect materials prepared by attorneys and 
their non-attorney assistants “in anticipation 
of litigation.”81 The attorney auditor must 
specify within the terms of the engagement 
letter that the audit was conducted in 
preparation of anticipated litigation.82 For 
example, the engagement letter may include a 
specific statement such as “to address 
compliance issues regarding federal 
immigration and related statues and 
regulations in anticipation of and preparation 
for anticipated litigation.” Thus, all 
correspondence shared by the employer and 
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attorney auditor, including recommendations 
for remediation and mitigation, notes from 
interviews, etc. are protected under the work 
product doctrine and the employer’s liability 
exposure is greatly reduced. 

Employers who hire independent 
immigration compliance attorney auditors that 
follow principled auditing standards are 
afforded an opportunity to claim the attorney-
client and work product privileges, something 
that is not available for employers who engage 
employee or in-house auditors. And even 
where violations are found by an attorney 
auditor, reported to the employer, and 
subsequently corrected by the employer, that 
information may not have to be disclosed to 
ICE or any other government agency based 
on the attorney-client privilege or work 
product doctrine, thus greatly reducing the 
employer’s liability exposure. 
 

Time and Money Savings 
 
 An ICE audit is initiated via service of 
a Notice of Inspection (NOI), which compels 
the employer to produce all of its Form I-9s 
(for the past three years) and supporting 
documents, including a payroll history, a list 
of current employees, Articles of 
Incorporation, and business licenses.83 The 
employer has 72 hours to produce all these 
documents.84 Failure to provide even one 
document is a violation for which there is no 
forgiveness.85 With all documents in hand, 
ICE auditors conduct a thorough compliance 
inspection.86 When violations are found, 
employers are given ten days to make 
corrections.87 Uncorrected violations are 
immediately converted into civil fines ranging 
from $110 - $16,000, depending on the 
violation, and can result in criminal 
prosecution and/or debarment, meaning “the 
employer will be prevented from participating 
in future federal contracts and from receiving 
other government benefits.”88 The time and 
expense (not to mention, the resources) 
required to gather all the documents for ICE 

in 72 hours can be astronomical. And the time 
and expense to cure all violations within ten 
days can be as equally astronomical. Hiring an 
external attorney auditor before an ICE-
initiated audit can save the employer time and 
money.  
 An attorney auditor prepares 
employers for ICE-initiated audits. An 
attorney auditor does not require production 
of all the employer’s documents within 72 
hours and does not require that violations be 
corrected within ten days. On the contrary, 
the attorney auditor establishes a reasonable 
timetable for production and correction of all 
documents with the employer. The attorney 
auditor then reviews each document, cross-
checking each with supporting documents, 
notates all violations individually, and 
provides the employer with a complete 
remediation and mitigation strategy for each 
violation.89 The attorney auditor then 
supervises the employer’s remediation efforts 
so that the employer may maintain its 
affirmative good-faith defense,90 attorney-
client privilege, and work product doctrine 
privilege.91  

Working on the employer’s timetable 
and correcting known violations ahead of an 
ICE-initiated audit save the employer not only 
time and money, but from a huge headache. 
And the cost of an external audit is less than 
defending (or losing) even one ICE-initiated 
lawsuit.92 In hindsight, how much would 
Abercrombie, Snack Attack, or New China 
Buffet be willing to pay for an attorney audit?  
 

Essential Qualities of an External 
Immigration Attorney Auditor 
 
Independent and Objective 
 
 The concepts of independence and 
objectivity are not only closely related, but are 
two critical components of an effective 
external audit.93 According to Government 
Auditing Standards (GAS) – which ICE 
employs – the credibility of auditing “is based 
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on auditors’ objectivity in discharging their 
professional responsibilities. Objectivity 
includes independence of mind and 
appearance when providing audits, 
maintaining an attitude of impartiality, having 
intellectual honesty, and being free of 
conflicts of interest.”94 An external auditor is 
able to work without being influenced by 

forces – whether internal or external – that 
compromise professional judgment.95 That 
independence of mind and appearance allows 
informed and interested third parties to 
reasonably conclude that the integrity, 
objectivity, or professional skepticism of an 
external audit has not been compromised.96  
 

 
*Table 297 

Threats to independence 
Self-interest threat – the threat that a financial or other interest will inappropriately influence an 
auditor’s judgment or behavior; 

Self-review threat – the threat that an auditor or audit organization that has provided nonaudit 
services will not appropriately evaluate the results of previous judgments  made or services 
performed as part of the nonaudit services when forming a judgment significant to an audit; 

Bias threat – the threat that an auditor will, as a result of political, ideological, or other convictions, 
take a position that is not objective; 

Familiarity threat – the threat that aspects of a relationship with management or personnel of an 
audited entity, such as a close or long relationship, or that of an immediate or close family member, 
will lead an auditor to take a position that is not objective; 

Undue influence threat – the threat that external influences or pressures will impact an auditor’s 
ability to make independent and objective judgments; 

Management participation threat – the threat that results from an auditor’s taking on the role of 
management or otherwise performing management functions on behalf of the entity undergoing an 
audit; and 

Structural threat – the threat that an auditor’s placement within an organization, in combination with 
the structure of the company being audited, will impact the auditor’s ability to perform work and 
report results objectively. 
 

*“Circumstances that result in a threat to independence in one of the above [table 2] categories may 
result in other threats as well. For example, a circumstance resulting in a structural threat to 
independence may also expose auditors to undue influence and management participation threats.” 
GAGAS § 3.15. 
 

Competent and Experienced 
 
 Competence represents “the totality of 
knowledge, skills, attributes, behaviors and 
attitudes, as well as, the ability to orchestrate 
these competencies into the full range of 
activities necessary for professional 
practice.”98 Immigration compliance attorney 
auditors are licensed attorneys who have been 
specifically trained or have experience in 
immigration compliance law.99 They 
demonstrate a continuing commitment to  

 
 
learning and development.100 Such learning 
and development breeds real-time knowledge 
of and a level of expertise in complex federal 
immigration laws and regulations as well as 
associated employment laws. That knowledge 
and expertise allows attorneys to effectively 
gather relevant information and evidence and 
objectively evaluate the sufficiency and 
appropriateness of it in relation to 
immigration compliance risk and control and 
make sound professional judgments.101   
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Minimum Components of an 
External Attorney-Led IBEP 
Compliance Audit  
 

An attorney-led IBEP compliance 
audit consists of, at minimum, a full-scope 
Form I-9 audit, compliance program audit, 
liability audit, and an anti-discrimination and 
URIEP audit.102  

 

The Form I-9 Audit103 
 

Form I-9 external audits determine 
the employer’s compliance with the 
employment authorization verification and 
attestation and retention requirements of the 
INA, DHS regulations and policy, and 
OCAHO precedent decisions.104 The attorney 
auditor reviews the employer’s I-9s and 
determines whether they contain 
substantive105 or technical and procedural106 
errors and/or evidence of knowingly hired107 
or knowingly continuing to employ108 charges. 
The attorney auditor cross-checks the 
employer’s I-9s against reference documents, 
including a complete current payroll 
spreadsheet list, a list of terminated 
employees, offer letters, employment 
interview forms, etc.109 The attorney auditor 
also checks for missing110 or questionable 
Forms I-9.  

Rather than conduct a statistical 
sampling of error in a group of I-9s, which 
does not serve the objective of audited 
employer compliance, the auditor reviews each 
Form I-9 and provides the employer with a 
complete employer remediation and 
mitigation strategy.111 The employer’s 
corrective actions to cure deficiencies – 
including paperwork violations – in advance 
of an ICE investigation allows the employer 
to exercise the general statutory good-faith 
defense112 recognized by OCAHO decisions. 
The attorney auditor supervises the 
employer’s remediation efforts.113And finally, 
the attorney auditor makes determinations as 
to the running of the statute of limitations for 

paperwork violations,114 timeliness violations 
(from the second and fourth day of 
employment),115 and knowingly hiring or 
continuing employment violations.116  

 

The Compliance Program Audit117 
 

Compliance program audits determine 
whether the employer’s immigration 
compliance policies and procedures, 
compliance manuals, and compliance training 
programs comply with applicable statutes, 
agency regulations, policies, and case law.118 
Programs are measured in regards to: liability 
of Form I-9 verification, retention, and 
storage, anti-discrimination and unfair 
immigration-related employment practices, 
and actual and constructive knowledge of 
contractor and subcontractor use of 
unauthorized labor.119 The attorney auditor 
notates deficiencies in the employer’s 
program(s) and provides recommendations 
for correction and mitigation of potential 
noncompliance violations and best 
compliance practices, including IBEP.120 

An attorney auditor verifies that the 
employer’s programs meet minimum 
requirements. For example, every employer 
should have the following: 

 
 Immigration compliance policies and 

procedures; 
 Compliance manuals or handbooks; 

and 
 A compliance training program.121 

 
Employers who fail to meet minimum 

standards are provided a detailed auditor’s 
report recommending procedures for 
establishing and/or improving the employer’s 
compliance program(s).122  
 
 
 
 
 
 



Immigration and Customs Enforcement is No Longer a Paper Tiger | J.  Brent Helms 

Page 13 of 26 
 

The Liability Audit123 
 

The liability audit assesses an 
employer’s civil and criminal penalty liability 
for violations of statutes and agency 
regulations as well as liability under anti-
discrimination and unfair immigration-related 
employment and practices laws.124 The 
attorney auditor determines if favorable or 
adverse factors will affect the mitigation of 
penalties and whether the statute of 
limitations has run on past failures.125 The 
liability audit includes an assessment of 
liability for violations of the following laws: 

 
 H-1B Labor Condition Application 

(LCA) dependency status and public 
access requirements; 

 Permanent labor certification 
retention rules; 

 FAR E-Verify rules for certain 
government contractors and 
subcontractors; 

 Sanction violations involving 
constructive knowledge including 
contractor and subcontractor 
knowledge liability; 

 Past and current government 
enforcement actions and notices; 

 The employer’s potential exposure for 
government worksite enforcement 
actions; and 

 Pending or potential anti-
discrimination or unfair immigration-
related employment laws.126 

 
The attorney auditor provides the 

employer with an overview of potential civil 
and criminal liabilities and a thorough step-by-
step remediation plan.                                                                                                               
 

 
 
 
 

The Anti-Discrimination (AD) and 
Unfair Immigration-Related 
Employment Practices (UIREP) 
Audit127 
 

The AD and UIREP audit determines 
whether the employer’s compliance policies 
and procedures, compliance manuals, and 
compliance training programs comply with 
applicable statues, agency regulations, and 
written policies.128 The attorney auditor 
determines whether the employer is in 
compliance with the INA’s AD and UIREP 
provisions, document abuse provisions, Title 
VII of the Civil Rights Act of 1964 (Title 
VII),129 and other related laws that might 
warrant sanctions if violated.130 The auditor 
provides the employer with information 
regarding the range of potential AD and 
UIREP liability and a remediation plan to 
correct problems and mitigate potential 
sanctions under the penalty provisions of the 
INA.131 
 

Conclusion  
 

With criminal prosecution and 
monetary penalization of employers for 
noncompliance with immigration-related laws 
reaching record-breaking levels and 
continuing to rise, now, more than ever, it is 
imperative that employers draft, implement, 
and enforce a robust immigration compliance 
policy paralleling ICE’s IBEP. In their 
compliance efforts, employers have an ally: 
external immigration attorney auditors. 
Trained in the multiplicity of applicable state 
and federal immigration and employment 
laws, external immigration attorney auditors 
can provide independent, competent legal 
advice on strategies to insulate an employer 
from ongoing liability for past I-9 or 
immigration-related errors and help the 
employer properly structure adequate internal 
compliance and training programs paralleling 
ICE’s IBEP going forward.  
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Appendix A 
 

An Overview of the Form I-9 Audit132 
 

Auditors must: 
A) Determine if each one of the I-9s is properly retained;133 
B) Determine whether the retained I-9s contain substantive or technical and procedural 

errors134 and evidence of knowingly hired135or knowingly continuing to employ charges;136 
C) Cross-check the I-9 forms against reference documents,137 including payroll records and 

related employment records, to make an assessment of missing or questionable I-9 forms;138 
D) Recommend remediation plans for I-9 errors to maintain the employer’s good-faith 

affirmative defense against knowingly hired charges;139 
E) Make specific recommendations for the employer to correct deficient I-9s, including 

instructions as to the conduct of tardy verifications for missing I-9s;140 
F) Provide supervision over the employer’s remediation efforts;141 
G) Consider whether additional objectives should be included in the I-9 external audit, such as: 

(1) Including ICE IMAGE program membership compliance;142 
(2) FAR government contractor or subcontractor compliance;143 
(3) Electronic I-9 retention;144 
(4) Compliance with state immigration-related employment laws;145  
(5) Conformance with the conditions of past enforcement and/or judicial orders or 

agreements;146 and 
(6) Public company disclosure of potential I-9 enforcement liability on a financial statement 

under Sarbanes-Oxley or under the CEO liability reporting provisions in the Dodd-
Frank Act.147 
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Appendix B 
 

The Form I-9 Audit Checklist148 
 

  Reference Technical and Substantive Issues 

S
e
c
ti

o
n

 1
 E

m
p

lo
y
e
e
 F

a
il

u
re

s 

S
u

b
st

a
n

ti
ve

 

□ S1 No I-9 prepared or presented 

□ S1a No employee printed name 

□ S1b 
No box checked indicating status citizen, national, permanent resident, or 
alien authorized to work until a specified date or checking multiple boxes 

□ S1c 

No “A” number next to the phrase “A Lawful Permanent Resident” (but 
only if this number is not provided in Sections 2 or 3 of the form, or in a 
legible copy of a document presented for inspection and retained with the 
form 

□ S1d 

No “A” number next to the phrase “An alien authorized to work until,” but 
only if this number is not provided in Sections 2 or 3 of the form, or in a 
legible copy of a document presented for inspection and retained with the 
form 

□ S1e No employee attestation signature 

T
e
c
h

n
ic

a
l 

□ T1 Use of Spanish version I-9 (except in Puerto Rico) 

□ T1a No employee; maiden name □; address □; birth date □ 

□ T1b 
No A number next to the phrase, “A lawful Permanent Resident” where A 
number is in Sections 2 or 3 of the I-9, or on a document retained on the 
Form I-9 and presented at the I-9 inspection 

□ T1c 

No alien or admission number next to the phrase, “An alien authorized to 
work until” when Alien or Admission number is in Sections 2 or 3 of the I-
9, or on a document retained on the Form I-9 and presented at the I-9 
inspection 

□ T1d No employee attestation date 

□ T1e 
Failure to ensure individual dates Section 1 at the time employment begins 
(on or after 9/30/96) 

□ T1f No preparer and/or translator; name □; address □; signature □; or date □  

S
e
c
ti

o
n

 2
 E

m
p

lo
y
e
r 

F
a
il

u
re

s 

S
u

b
st

a
n

ti
ve

 

□ S2a 
Failure to review/verify proper list A document OR list B AND list C 
documents 

□ S2b 
Failure to provide the title, identification number, and/or expiration date of 
list A document or list B AND list C document (unless a legible copy of this 
document is retained and presented) 

□ S2c Failure of employer or authorized representative to print name in attestation 

□ S2d Failure to sign the attestation 

□ S2e 
Failure to reverify and complete Section 2 within 90 days for receipt for lost 
or stolen documents 

T
e
c
h

n
ic

a
l 

□ T2a 
No document title, ID number, or expiration date of List A, B, or C 
document where copy of documents(s) is retained with the Form I-9 and 
presented at the I-9 inspection 

□ T2b No business title □; name □; address □  

□ T2c No date of hire 
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□ T2d No employer attestation date 

□ T2e 

Failure to date Section 2 of the Form I-9 within three business days after the 
date the individual begins employment or, if the individual is employed for 
three business days or less, at the time employment begins (on or after 
9/30/96) 

□ T2f 
Failure to state “Special Placement” in column B for such employees using 
only a list C document 

□ T2g 
Failure to state “Special Placement” in column B for employees with a 
disability using only a list C document  

S
e
c
ti

o
n

 3
 R

e
ve

ri
fi

c
a
ti

o
n

 

S
u

b
st

a
n

ti
ve

 

□ S3a 
Failure to review proper list A document OR a proper list B AND list C 
document 

□ S3b 

Failure to review/verify the title, ID number, and/or expiration date of list 
A document or a list B AND a list C document (unless a legible copy of this 
document or documents is presented for inspection and is retained with the 
form) 

□ S3c Failure to sign 

□ S3d Failure to date 

□ S3e 
Failure to date Section 3 of the Form I-9 not later than the date that the 
work authorization of the individual hired or recruited or referred for a fee 
expires 

T
e
c
h

n
ic

a

l 

□ T3a 
No document title, ID number, or expiration date of a list A, B, or C 
document where a copy of document(s) is retained with the Form I-9 and 
presented at the I-9 inspection 

□ T3b No date of rehire 
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Appendix C  
 

An Overview of the Compliance Program Audit149 
 

Auditors must: 
1. Verify that the employer has a compliance program that includes the following: 

(1) Compliance policies and procedures150 
(2) Compliance manuals or handbooks151 
(3) Compliance training program152 

2. Verify if the employer has a written compliance policy and procedure manual or handbook 
that addresses Form I-9 verification and maintenance, discrimination issues, and compliance 
requirements.153 

3. Verify if the employer’s compliance manuals and handbooks contain content that comply 
with current federal and state statutes, regulations, and agency policy.154 

4. Evaluate the employer’s compliance training program for its effectiveness in the areas of 
Form I-9 verification, retention, and storage; internal control requirements; anti-
discrimination, and actual constructive knowledge of contractors’ and subcontractors’ use of 
unauthorized workers.155 
A. Determine whether all compliance personnel, managers, supervisors, and other staff 

involved in immigration-related hiring are given appropriate training so as to ensure 
compliance with relevant statutes, regulations, and agency policies.156  

B. Provide a compliance report and articulate the compliance program deficiencies and produce 
recommendations for correction and mitigation of potential noncompliance violations and 
best compliance practices.157 
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Appendix D 
 

An Overview of the Liability Audit158 
 

Auditors must: 
1. Determine whether the employer has:  

(1) Potential civil or criminal liability159 

(2) Liability for violations of the prohibitions against knowingly hiring or continuing to 
employ unauthorized aliens160 

(3) Form I-9 paperwork161 

(4) Retention file violations162 
2. Check for: 

(1) Indemnification violations163 
(2) Compliance violations164 
(3) Cease and desist remedial orders165 
(4) Debarment166  

3. Review the results to determine if potential liability exists under the applicable statutes, 
regulations, and Office of the Chief Administrative Hearing Office (OCAHO) cases for 
violations of knowingly hiring unauthorized foreign workers or violations of continuing to 
employ unauthorized foreign workers knowing that they are or have become unauthorized 
to work in the U.S.167 
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Appendix E 
 

An Overview of the Anti-Discrimination  
and UIREP Audit168 

 
Auditors must: 

1. Determine if the employer has violated the prohibited acts under the IRCA and related 
employment laws that include: 
(1) Citizenship or immigration status discrimination169 
(2) National origin discrimination170 
(3) Document abuse through unfair document practices in the I-9 hiring process171 
(4) Intimidation or retaliation172 

2. Examine the employer’s compliance policies and procedures, compliance manuals, training 
programs, and implementation to ensure compliance with AD and UIREP.173 
A. Assess potential liabilities, calculate potential penalties, and review mitigating factors or 

remedial action that may reduce overall sanctions.174 
3. Prepare an AD and UIREP report containing determinations of potential violations, 

findings, and an evaluation of the employer’s existing compliance program and 
implementation, providing recommendations for corrective actions and improvement of the 
compliance program.175 
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