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Federal Issues

Regulators Update Senate Banking on Key Initiatives, Including the Horizontal Servicing
Review and "Qualified Residential Mortgages". On Thursday, in testimony before the Senate
Banking Committee, Acting Comptroller John Walsh offered details on a wide range of key OCC
regulatory initiatives. Walsh offered details about the preliminary findings and goals for the agencies’
horizontal servicing review. Walsh said that the exams found critical deficiencies and shortcomings in
a wide range of foreclosure processes that violated state and local laws, regulations and rules and
have adversely impacted the functioning of mortgage markets and the economy. Walsh did, however,
note that only in a small number of foreclosure sales were borrowers wrongly foreclosed upon, and in
fact in most cases the servicer maintained adequate documentation demonstrating perfection in the
interest in the mortgage, which would support the legal standing to foreclose.

Walsh said that the exam findings will be the basis for the development of new national mortgage
servicing standards. Walsh raised concerns with the adequacy of staffing in loss mitigation
department and the practice of dual tracking foreclosures and trial modifications. He also indicated
that any new servicing standards should apply uniformly to all mortgage servicers irrespective of
whether the loan has been securitized and be enforced by federal and state agencies, not private
parties. Bair in her testimony emphasized that servicing practices are critically important to mortgage
performance and risk, and that, as the private securitization market returns, incentives for loss
mitigation and value maximization in servicing must be appropriately aligned. Prior statements by
FDIC Chairwoman Sheila Bair indicate that the FDIC favors including national servicing standards in
the definition of "qualified residential mortgage" for purposes of the exemption from the risk retention
requirement; however, it has been reported that other agencies disagree with this position.

While the Acting Comptroller's prepared remarks addressed some of the review’s findings, the
financial press reported that as a result of those findings most of the 14 servicers examined would
receive enforcement orders, which may include the assessment of civil money penalties. It was noted
that the terms of the enforcement actions would include input from state attorneys general, the
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Department of Justice, HUD, Treasury and the CFPB. The OCC reportedly hoped that the orders, as
well as a global settlement, would be issued sometime in March.

Reporting on OCC implementation of Dodd-Frank, Walsh highlighted concerns about coordinating
large-bank oversight with the CFPB. In particular, Walsh stated that the OCC is worried about
potential duplication of fair lending supervision and enforcement due to the fact that Dodd-Frank
transferred to the CFPB exclusive authority over the Equal Credit Opportunity Act, but not the Fair
Housing Act. Walsh also expressed concern that the joint OCC/CFPB examination requirements of
Dodd-Frank are inefficient, overbroad, and sufficiently time-consuming so that they could stand in the
way of allowing the OCC to take timely remedial safety and soundness action. Walsh went so far as
to request Congressional clarification on the issue. Walsh’s last stated concern was over which
regulator would handle consumer complaints for large banks.

With respect to winding down the OTS, Walsh reported that OTS staff should be integrated into the
agency by July 21. He also noted that the OCC, FDIC and Fed are working together to determine
which OTS regulations they will enforce, with notice being published in the Federal Register on or
before the transfer date. Also on the regulation front, Walsh hoped the interagency risk-retention
proposal (including the critical definition of "qualified residential mortgage" exempted from the risk
retention) would be released in March. Bair also stated that she hoped the proposal would shortly be
issued, but expressed concern in her testimony that the rule ensure that issuers will not be able to
circumvent its intent. Both Walsh and Bair noted that the agencies continue to work on reducing
institutional reliance on credit ratings, but that the comment period failed to produce any alternative
solutions. Walsh also told Congress that Dodd-Frank requirements on this front currently conflict with
the proposed international capital standards, which would hurt the U.S. regulators in future
negotiations. Click here to view testimony from the hearing.

FDIC Announces Leadership for Two New Organizations. On February 11, the Federal Deposit
Insurance Corporation (FDIC) announced senior leadership staff for the Office of Complex Financial
Institutions (CFI) and the Division of Depositor and Consumer Protection (DCP). The CFl and DCP
were established in August 2010 to enhance the FDIC’s ability to carry out its new responsibilities
under the Dodd-Frank Act, and both organizations began formal operations on February 13. The
staffing announced includes Jason C. Cave as Deputy Director for Complex Financial Institutions
Monitoring in CFI. Mr. Cave has been with the FDIC since 1993 and currently serves as the Deputy to
the Chairman. Mary Patricia (MP) Azevedo was selected as Deputy Director for International
Coordination in CFIl. Ms. Azevedo currently serves as the Associate General Counsel and Senior
Vice President (International) for The Western Union Company. Sylvia H. Plunkett was selected as
Senior Deputy Director for Compliance and CRA Examinations in DCP. Ms. Plunkett currently serves
as Associate Director for Compliance Examinations in the Division of Supervision and Consumer
Protection. Jonathan N. Miller was selected as Deputy Director for Policy and Research in DCP. Mr.
Miller currently serves as Team Leader for the Consumer Protection Team on the Senate Banking
Committee’s Housing Subcommittee. Finally, Keith S. Ernst was selected as Associate Director for
Consumer Research and Examination Support in DCP. He is currently the Director of Research at the
Center for Responsible Lending in North Carolina. For a copy of the press release, please see
http://www.fdic.gov/news/news/press/2011/pr11030.html.
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FTC’s Advance Fee Ban for Mortgage Assistance Relief Services Takes Effect. On January 31,
the Federal Trade Commission’s (FTC) new rule banning companies who offer mortgage foreclosure
rescue and loan modification services from collecting up front fees became effective. Under the FTC’s
Mortgage Assistance Relief Services (MARS) Rule, a mortgage assistance relief company may not
collect a fee until the consumer has signed a written agreement with the lender that includes the relief
obtained by the company. When the company presents the consumer with that relief, it must inform
the consumer, in writing, that the consumer can reject the offer without obligation and, if the
consumer accepts the offer, the amount of the total fee due. Before the consumer agrees to accept
the mortgage relief, the company must also provide a written notice from the lender or servicer
showing how the relief will change the terms of the consumer’s loan, including any limitations on a
trial loan modification. Attorneys are generally exempt from the MARS Rule if they meet certain
conditions. For more on the FTC’s MARS Rule please click here.

FFIEC Revisions to Call Reports.On February 14, the Federal Financial Institutions Examination
Council (FFIEC) approved revisions to the reporting requirements for the Consolidated Reports of
Condition and Income (Call Report) for financial institutions regulated by the FDIC, OCC and Federal
Reserve Board. These revisions are scheduled to take effect as of March 31, 2011, but must be
approved by the U.S. Office of Management and Budget before the changes become final. The
approved revisions include most, but not all, of the proposed Call Report changes published
September 30, 2010 (see FIL-70-2010 dated October 25, 2010). The Call Report revisions are
intended to provide data to meet safety and soundness needs or for other public purposes. A number
of the reporting changes will be relevant to only a small percentage of banks. Drafts of the report
forms for March 2011 and draft instructions for new and revised Call Report items are available on
the FFIEC’s web site (www.ffiec.gov/ffiec_report _forms.htm) and on the FDIC’s web site
(www.fdic.gov/callreports). For the March 31, 2011 report date, banks may provide reasonable
estimates for any new or revised Call Report item initially required to be reported as of that date for
which the requested information is not readily available. For a copy of the FFIEC announcement,
please see http://www.fdic.gov/news/news/financial/2011/fil11009.pdf.

State Issues

CSBS Announces Louisiana and North Carolina Regulators’ Receipt of Certificate of
Accreditation. Recently, the Conference of State Bank Supervisors (CSBS) announced that the
Louisiana Office of Financial Institutions and the North Carolina Office of the Commissioner of Banks
each received a Certificate of Accreditation, making them the seventh and eighth states, respectively,
to receive accreditation for mortgage supervision. CSBS accreditation means that an external review
has concluded that the regulatory agency is meeting CSBS’s Accreditation Program’s threshold
supervision standards and practices. Click here to view Louisiana's announcement. Click here for
North Carolina's announcement.
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Courts

lllinois Appellate Court Holds That Assignee of Legal Title May Sue To Collect Debt In Own
Name. In a recent case, an lllinois state appellate court concluded that the lllinois Collection Agency
Act permits an assignee of an account to sue in its own name to collect on the account, but the
assignee must prove a valid assignment in order to do so. Unifund CCR Partners v. Shah, No. 1-10-
0855, 2011 WL 477725 (lll. App. Ct. Feb. 1, 2011). In this case, the plaintiff, an assignee of the
account, sued to collect on a defaulted credit card debt. The defendant moved to dismiss, arguing
that the plaintiff could not prove a valid assignment because the plaintiff could not produce one
document that included all of the information required under section 8b of the lllinois Collection
Agency Act (i.e., the account information, the consideration paid for the assignment, and the effective
date of the assignment). The circuit court denied the motion to dismiss, but certified two questions for
the appellate court to review, (i) does an assignee for collection of a debt only have standing to sue in
its own name; and (ii) can a plaintiff properly plead that an assignment exists using multiple
documents?

Answering the first question, the court relied on two statutes, one which provides that an assignee
and owner of a non-negotiable chose in action may sue in his or her own name, and a second in the
Collection Agency Act which permits an account to be assigned to a collection agency in order to
enable collection of the account in the agency’s name as assignee. The court found that the specific
statute in the Collection Agency Act is broad enough to encompass not just assignees who take
complete ownership of an account, but assignees who take legal title for the purposes of collection
while the creditor retains a beneficial interest and equitable title.

To address the second question, the court recited the rule in the Collection Agency Act that permits
an agency to bring suit only when "the assignment is manifested by a written agreement, separate
from and in addition to any document intended for the purpose of listing a debt with a collection
agency." The court found that the phrase "written agreement” signifies a term that refers to the
parties’ entire bargain in written form, and not just a single document. Therefore, an assignment must
be manifested in a written contract, but such contract can include or incorporate all or part of other
instruments or documents by reference. As such, a valid assignment can be established through
multiple documents, as long as the documents include the required information under section 8b. The
court did add that the Collection Agency Act’s provision specifying a written contract must prove the
existence of an assignment is not broad enough to permit a valid assignment to be proven by
affidavit. For a copy of the opinion, please click here.

Oregon Bankruptcy Court Allows MERS Wrongful Foreclosure Claim To Proceed. On February
7, the U.S. Bankruptcy Court for the District of Oregon allowed a wrongful foreclosure claim to
proceed based in part on plaintiff's allegation that not every transfer of the loan was recorded in the
land records. McCoy v. BNC Mortgage, Inc. et al., No. 10-06224 (Bankr. D. Or. Feb. 7, 2011). In
McCoy, plaintiff received a mortgage loan secured by a deed of trust naming MERS as the
"Beneficiary." According to the allegations in plaintiff's complaint, the beneficial interest in the loan
was sold several times, and was eventually securitized into a mortgage-backed security. According to
plaintiff, none of the transfers was recorded in the county land records. Plaintiff eventually defaulted
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on the loan and, after the substitute trustee issued a notice of default, filed a chapter 7 bankruptcy
petition. The assignee of the deed of trust was granted relief from the automatic stay to foreclose and
plaintiff was discharged. Simultaneous with the discharge, plaintiff filed a chapter 13 bankruptcy,
despite having been "informed by the court that he [was] ineligible for a discharge of debts due to the
discharge received in the previously filed chapter 7 case." The assignee was again granted relief from
the stay. Plaintiff then filed a lawsuit for wrongful foreclosure and to quiet title in state court. The
lawsuit was removed from state court to federal court and then transferred to the bankruptcy court,
where the assignee moved to dismiss both claims. The court dismissed the quiet title claim, which
was based on the allegation that plaintiff no longer owed any money on the loan because his
obligation was paid by "income from the trust, credit default swaps, TARP money, or federal bailout
funds," because it was based on "conclusory legal allegations.” The court allowed the wrongful
foreclosure claim to proceed, however, finding that plaintiff's allegations state a plausible claim that
the assignee did not satisfy Oregon’s non-judicial foreclosure requirements. According to the court,
the Oregon non-judicial foreclosure requirements were not met because - according to the allegations
in the complaint - MERS was not a beneficiary as defined by the Oregon foreclosure statute
(regardless of how it was defined under the deed of trust) and because not every transfer of the
beneficial interest in the loan was recorded. The court noted in dicta, however, that Oregon’s judicial
foreclosure statute allows for foreclosures where not every transfer has been recorded. Click here for
a copy of the opinion.

Bankruptcy Court States - But Does Not Hold - That MERS Lacks Authority to Assign
Mortgages. On February 10, a judge in the United States Bankruptcy Court for the Eastern District of
New York concluded, in dicta, that the Mortgage Electronic Registration System (MERS) lacks
authority under New York law to assign interests in mortgages among its members. In re Agard, No.
810-77338 (Bankr. E.D.N.Y. Feb. 10, 2011). The issue arose on a mortgage servicer’s motion to lift
the automatic stay in order to foreclose on the home of a Chapter 7 debtor. In such a situation, only a
secured creditor (or a servicer acting on its behalf) has standing to seek to lift the stay. The debtor
argued that the servicer lacked standing because the assignment of the security interest to the
purported creditor, accomplished through the MERS system, was invalid. The court did not need to
confront that issue to resolve the case, as it held that a prior state court judgment, which could not be
challenged in federal court under the Rooker-Feldman and res judicata doctrines, had sufficiently
established the servicer’s status as a secured creditor. Nevertheless, the court proceeded to consider
the MERS issue in order to establish a "precedential effect” on the many other pending cases
questioning whether an "entity which acquires its interests in a mortgage by way of assignment from
MERS, as nominee, is a valid secured creditor with standing to seek relief from the automatic stay,"
notwithstanding the questionable precedential effect of the lengthy analysis in dicta. The court
concluded that the servicer had failed to establish that the alleged creditor was the rightful holder of
the Note or of the Mortgage, either of which was sufficient to defeat standing. With respect to the
Note, the court determined that there was no evidence of either the creditor’s physical possession of
the Note or of a valid written assignment because there was no proof that an assignment according to
MERS’s standard processes had actually taken place. With respect to the Mortgage, the court’s dicta
concluded that the servicer had failed to show a valid assignment from the original lender to the
current creditor for several reasons:
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« First, a note and mortgage are not "inseparable,” as MERS "admits that the very foundation of
its business model as described herein requires that the Note and Mortgage travel on
divergent paths."

e Second, the mortgage documents themselves, which referred to MERS as the lender’s
"nominee" or as the "mortgagee of record," were insufficient to give MERS the authority to
transfer the Mortgage because the law affords those statuses very limited powers. However,
this defect could have been cured had the lender executed a document clearly authorizing
MERS to act as its agent for purposes of transferring the Mortgage.

« Third, the MERS membership rules, to which all of the relevant institutions have agreed, do not
contain any explicit reference to an agency relationship and "do not grant any clear authority to
MERS to take any action with respect to the mortgages held by MERS members, including but
not limited to executing assignments."

« Fourth, the agency relationship claimed by MERS constitutes an "interest in real property"
because it would authorize MERS as agent to assign the Mortgage. Therefore, the New York
statute of frauds requires the agency relationship be committed to writing, but "none of the
documents expressly creates an agency relationship or even mentions the word ‘agency.™

« Finally, MERS’s claim that, in addition to being the mortgagee’s agent, it possesses the rights
of the mortgagee itself by virtue of its designation as "mortgagee of record" is "absurd, at best."

In sum, the court’s dicta concluded that "MERS'’s theory that it can act as a ‘common agent’ for
undisclosed principals is not support[ed] by the law." Thus, notwithstanding the court’s recognition
that "an adverse ruling regarding MERS'’s authority to assign mortgages or act on behalf of its
member/lenders could have a significant impact on MERS and upon the lenders which do business
with MERS throughout the United States," it would have held that the servicer lacked standing to lift
the stay and proceed with foreclosure but for the prior state court judgment. Click here for a copy of

the opinion.

California Supreme Court Prohibits Businesses from Requesting and Recording Cardholder’s
Zip Code. On February 10, the Supreme Court of California reversed a Court of Appeal decision that
a ZIP code does not constitute personal identification information under The Song-Beverly Credit
Card Act of 1971 (Credit Card Act), instead finding that a ZIP code is part of a person’s address,
which does constitute personal identification information. Pineda v. Williams-Sonoma Stores, Inc., No.
S178241 (Cal. Feb. 10, 2011). In Pineda, the plaintiff was asked for and provided her ZIP code while
paying for purchases with her credit card at one of Defendant’s stores, and the ZIP code was
recorded. The plaintiff alleged asking for and recording her ZIP Code during a credit card transaction
violated the Credit Card Act, which prohibits businesses from requesting "personal identification
information" during a credit card transaction. The trial court and Court of Appeal disagreed, finding
that a ZIP code, without more, does not constitute personal identification information. The Supreme
Court, however, reversed the lower courts, finding that personal identification information, which
includes a cardholder’s address, is intended to include all components of the address, and a ZIP
Code is commonly understood to be a component of an address. The Supreme Court further stated
that the Court of Appeal’s interpretation would create inconsistency and permit retailers to obtain
indirectly what they are clearly prohibited from obtaining directly, since such information could be
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used to locate a cardholder’'s complete address or telephone number. For a copy of the opinion,
please see http://www.courtinfo.ca.gov/opinions/documents/S178241.PDF.

Eighth Circuit Rules Document Summarizing Multiple CRA Reports did not Create a Genuine
Issue of Material Fact in an FCRA Case. On February 9, the United States Court of Appeals for the
Eighth Circuit upheld summary judgment in favor of a loan servicer in an action brought under the
Fair Credit Reporting Act (FCRA), where the only document creating a potential issue of fact was a
third party report summarizing the findings of defendant credit reporting agencies (CRAs). Anderson
v. EMC Mortg. Corp., No. 09-3906 (8th Cir. Feb. 9, 2011). In Anderson, the defendant reported
plaintiff's account as late after a substitute check submitted to plaintiff’'s former bank was rejected
because he closed the account. According to the complaint, the negative report damaged plaintiff’s
credit rating, causing him to lose favorable financing for a real estate purchase. Plaintiff alleged that
defendant violated FCRA by furnishing inaccurate information. On defendant’s motion for summary
judgment, the trial court found that plaintiff's account was past due and that defendant reported the
delinquency accurately. On appeal, plaintiff argued that the trial court erred because a document he
submitted summarizing what multiple CRAs were reporting about his account created a question of
fact regarding whether a credit report generated by one of the CRAs was accurate. The Eighth Circuit
rejected this argument and affirmed the trial court, noting that the summary document plaintiff
submitted was generated by an unidentified third party and was contradicted by information submitted
by the CRA in its own report. Click here for a copy of the opinion.

New York Court Rejects Electronically Signed Documents. Recently, a Rochester City Court
judge issued an opinion explaining his rejection of electronically signed documents in two DUI cases.
People v. Hernandez, No. 10-14889, 2011 Slip Op. 21022 (NY Sup. Ct. Jan. 26, 2011). The
documents, which related to breath tests, did not have "pen & ink" signatures, but instead "bore what
looked like a twentieth-generation Xerox copy of a signature” with the notation that the document was
"[d]igitally signed under [the Electronic Signatures and Records Act]." As a result, the court held that
the documents were inadmissible. According to the court, the documents did not indicate whether the
party who e-signed the documents relating to the breath tests actually performed the test. The court
reasoned that, while Courts must "be sensitive to innovation and not seize on petty irregularities to
exclude otherwise trustworthy evidence, there is also the countervailing interest of fairness to the
party against whom the records are admitted, and especially so in a criminal case, where the accused
has a constitutional right of confrontation." For a copy of the opinion, please see
http://www.courts.state.ny.us/Reporter/3dseries/2011/2011 21022.htm.

Tenth Circuit Holds Credit Reporting Agency Did Not Willfully Violate FCRA. On February 7, the
U.S. Court of Appeals for the Tenth Circuit held that a defendant credit reporting agency did not
willfully violate the Fair Credit Reporting Act (FCRA) in the course of responding to notices regarding
inaccurate information appearing on the plaintiff's credit report, and that the plaintiff was not entitled
to amend his complaint to name a new defendant, when he had already been aware of the
prospective defendant’s identify for at least nine months. Birmingham v. Experian Information
Solutions, Inc., 2011 WL 359366, No. 09-4146 (10th Cir. Feb. 7, 2011). In Birmingham, the plaintiff
sought to hold the three major credit reporting agencies-Experian, Equifax, and TransUnion
(Agencies)-and several Verizon entities (Verizon Defendants) liable under the FCRA and Utah law
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after the Verizon Defendants allegedly submitted incorrect reports to the Agencies that the plaintiff
had failed to pay charges owed on his Verizon Wireless accounts. The plaintiff had disputed the
reports and was dissatisfied with the Agencies’ responses. On appeal, the plaintiff challenged the
district court’s award of summary judgment to Experian and the dismissal of his claims against the
Verizon Defendants without granting him leave to add a defendant.

The court first found that the plaintiff was not entitled to liquidated or punitive damages from Experian
under FCRA and upheld the district court’s award of summary judgment to Experian because there
was no evidence that Experian intentionally or recklessly failed to adequately investigate the plaintiff’s
dispute with Verizon. Instead, the court determined that Experian’s standard procedures for ensuring
the accuracy of credit entries appeared reasonable, and that no evidence had been presented
demonstrating that those practices or Experian’s specific actions with respect to the plaintiff had been
reckless. The court also upheld the district court’s dismissal of the plaintiff's claims against the
Verizon Defendants, after finding that the entity responsible for submitting the contested reports to the
Agencies had not been named as a defendant in the case and that the plaintiff was not entitled to
amend his complaint to add the appropriate entity as a defendant. The court arrived at this decision
after finding, among other things, that the plaintiff had known for at least nine months that the entity
responsible for submitting the inaccurate information to the Agencies had not been named as a
defendant, but rather waited to move to add the entity as a defendant until just minutes before the
final pre-trial conference (during which the district court was to rule if the case could proceed). For a
copy of the opinion, please click here.

Firm News

Kirk Jensen and Jeff Naimon conducted a webinar on February 9 entitled "New Wave of SCRA
Enforcement: Developments, Priorities, and Building a Robust Compliance Program." In the
presentation, they shared insights gleaned from their experience in defending institutions in
government investigations and enforcement actions and from advising companies on enhancing their
SCRA policies and procedures and related compliance programs. They further discussed compliance
hot button issues and challenges, as well as steps the industry can take to improve their SCRA
compliance. The slides and a recording of the webinar are available on the BuckleySandler website
by clicking here.

Andrew Sandler will be speaking at the 2011 ABA National Conference for Community Bankers on
February 22 in San Diego. Mr. Sandler’s session is entitled "The Federal Bank Regulatory and
Enforcement Environment Post-Dodd-Frank." Speaking with Mr. Sandler is Mark W. Olson, Co-
Chairman, Treliant Risk Advisors LLC.

Manley Williams will be moderating the Consumer Credit panel in the American University Law
Review symposium, "Emerging From the Recession with the Help of Increased Consumer Protection
and Heightened Corporate Responsibility,” on March 3 in Washington, D.C. The speakers on Ms.
Williams’ panel include: Eric Chaffee, Associate Professor, University of Dayton Law School; Thomas
B. Pahl, Federal Trade Commission, Bureau of Consumer Protection, Division of Financial Practices;
and Travis Plunkett, Consumer Federation of America.
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James Parkinson will speak on the Foreign Corrupt Practices Act as a Visiting Lecturer at
Universidad Panamericana, Mexico (via videoconference), on March 16.

Margo Tank will be speaking at the E-Signature Summit for Banking Executives in New York on April
8.

James Parkinson will participate on a panel entitled "The Role of the Lawyer in Preventing
Corruption," at the International Bar Association’s Bar Leaders Conference in Miami on May 4.

James Parkinson will be speaking at the ACI’s "FCPA Compliance in Emerging Markets" program in
Washington, D.C., on June 15-16, 2011.

Mortgages

Regulators Update Senate Banking on Key Initiatives, Including the Horizontal Servicing
Review and "Qualified Residential Mortgages". On Thursday, in testimony before the Senate
Banking Committee, Acting Comptroller John Walsh offered details on a wide range of key OCC
regulatory initiatives. Walsh offered details about the preliminary findings and goals for the agencies’
horizontal servicing review. Walsh said that the exams found critical deficiencies and shortcomings in
a wide range of foreclosure processes that violated state and local laws, regulations and rules and
have adversely impacted the functioning of mortgage markets and the economy. Walsh did, however,
note that only in a small number of foreclosure sales were borrowers wrongly foreclosed upon, and in
fact in most cases the servicer maintained adequate documentation demonstrating perfection in the
interest in the mortgage, which would support the legal standing to foreclose.

Walsh said that the exam findings will be the basis for the development of new national mortgage
servicing standards. Walsh raised concerns with the adequacy of staffing in loss mitigation
department and the practice of dual tracking foreclosures and trial modifications. He also indicated
that any new servicing standards should apply uniformly to all mortgage servicers irrespective of
whether the loan has been securitized and be enforced by federal and state agencies, not private
parties. Bair in her testimony emphasized that servicing practices are critically important to mortgage
performance and risk, and that, as the private securitization market returns, incentives for loss
mitigation and value maximization in servicing must be appropriately aligned. Prior statements by
FDIC Chairwoman Sheila Bair indicate that the FDIC favors including national servicing standards in
the definition of "qualified residential mortgage" for purposes of the exemption from the risk retention
requirement; however, it has been reported that other agencies disagree with this position.

While the Acting Comptroller's prepared remarks addressed some of the review’s findings, the
financial press reported that as a result of those findings most of the 14 servicers examined would
receive enforcement orders, which may include the assessment of civil money penalties. It was noted
that the terms of the enforcement actions would include input from state attorneys general, the
Department of Justice, HUD, Treasury and the CFPB. The OCC reportedly hoped that the orders, as
well as a global settlement, would be issued sometime in March.
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Reporting on OCC implementation of Dodd-Frank, Walsh highlighted concerns about coordinating
large-bank oversight with the CFPB. In particular, Walsh stated that the OCC is worried about
potential duplication of fair lending supervision and enforcement due to the fact that Dodd-Frank
transferred to the CFPB exclusive authority over the Equal Credit Opportunity Act, but not the Fair
Housing Act. Walsh also expressed concern that the joint OCC/CFPB examination requirements of
Dodd-Frank are inefficient, overbroad, and sufficiently time-consuming so that they could stand in the
way of allowing the OCC to take timely remedial safety and soundness action. Walsh went so far as
to request Congressional clarification on the issue. Walsh’s last stated concern was over which
regulator would handle consumer complaints for large banks.

With respect to winding down the OTS, Walsh reported that OTS staff should be integrated into the
agency by July 21. He also noted that the OCC, FDIC and Fed are working together to determine
which OTS regulations they will enforce, with notice being published in the Federal Register on or
before the transfer date. Also on the regulation front, Walsh hoped the interagency risk-retention
proposal (including the critical definition of "qualified residential mortgage" exempted from the risk
retention) would be released in March. Bair also stated that she hoped the proposal would shortly be
issued, but expressed concern in her testimony that the rule ensure that issuers will not be able to
circumvent its intent. Both Walsh and Bair noted that the agencies continue to work on reducing
institutional reliance on credit ratings, but that the comment period failed to produce any alternative
solutions. Walsh also told Congress that Dodd-Frank requirements on this front currently conflict with
the proposed international capital standards, which would hurt the U.S. regulators in future
negotiations. Click here to view testimony from the hearing..

FTC’s Advance Fee Ban for Mortgage Assistance Relief Services Takes Effect. On January 31,
the Federal Trade Commission’s (FTC) new rule banning companies who offer mortgage foreclosure
rescue and loan modification services from collecting up front fees became effective. Under the FTC’s
Mortgage Assistance Relief Services (MARS) Rule, a mortgage assistance relief company may not
collect a fee until the consumer has signed a written agreement with the lender that includes the relief
obtained by the company. When the company presents the consumer with that relief, it must inform
the consumer, in writing, that the consumer can reject the offer without obligation and, if the
consumer accepts the offer, the amount of the total fee due. Before the consumer agrees to accept
the mortgage relief, the company must also provide a written notice from the lender or servicer
showing how the relief will change the terms of the consumer’s loan, including any limitations on a
trial loan modification. Attorneys are generally exempt from the MARS Rule if they meet certain
conditions.For more on the FTC’s MARS Rule please click here.

CSBS Announces Louisiana and North Carolina Regulators’ Receipt of Certificate of
Accreditation. Recently, the Conference of State Bank Supervisors (CSBS) announced that the
Louisiana Office of Financial Institutions and the North Carolina Office of the Commissioner of Banks
each received a Certificate of Accreditation, making them the seventh and eighth states, respectively,
to receive accreditation for mortgage supervision. CSBS accreditation means that an external review
has concluded that the regulatory agency is meeting CSBS’s Accreditation Program’s threshold
supervision standards and practices. Click here to view Louisiana’'s announcement. Click here for
North Carolina's announcement.
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Banking

FDIC Announces Leadership for Two New Organizations. On February 11, the Federal Deposit
Insurance Corporation (FDIC) announced senior leadership staff for the Office of Complex Financial
Institutions (CFl) and the Division of Depositor and Consumer Protection (DCP). The CFl and DCP
were established in August 2010 to enhance the FDIC’s ability to carry out its new responsibilities
under the Dodd-Frank Act, and both organizations began formal operations on February 13. The
staffing announced includes Jason C. Cave as Deputy Director for Complex Financial Institutions
Monitoring in CFIl. Mr. Cave has been with the FDIC since 1993 and currently serves as the Deputy to
the Chairman. Mary Patricia (MP) Azevedo was selected as Deputy Director for International
Coordination in CFIl. Ms. Azevedo currently serves as the Associate General Counsel and Senior
Vice President (International) for The Western Union Company. Sylvia H. Plunkett was selected as
Senior Deputy Director for Compliance and CRA Examinations in DCP. Ms. Plunkett currently serves
as Associate Director for Compliance Examinations in the Division of Supervision and Consumer
Protection. Jonathan N. Miller was selected as Deputy Director for Policy and Research in DCP. Mr.
Miller currently serves as Team Leader for the Consumer Protection Team on the Senate Banking
Committee’s Housing Subcommittee. Finally, Keith S. Ernst was selected as Associate Director for
Consumer Research and Examination Support in DCP. He is currently the Director of Research at the
Center for Responsible Lending in North Carolina. For a copy of the press release, please see
http://www.fdic.gov/news/news/press/2011/pr11030.html.

FFIEC Revisions to Call Reports. On February 14, the Federal Financial Institutions Examination
Council (FFIEC) approved revisions to the reporting requirements for the Consolidated Reports of
Condition and Income (Call Report) for financial institutions regulated by the FDIC, OCC and Federal
Reserve Board. These revisions are scheduled to take effect as of March 31, 2011, but must be
approved by the U.S. Office of Management and Budget before the changes become final. The
approved revisions include most, but not all, of the proposed Call Report changes published
September 30, 2010 (see FIL-70-2010 dated October 25, 2010). The Call Report revisions are
intended to provide data to meet safety and soundness needs or for other public purposes. A number
of the reporting changes will be relevant to only a small percentage of banks. Drafts of the report
forms for March 2011 and draft instructions for new and revised Call Report items are available on
the FFIEC’s web site (www.ffiec.gov/ffiec_report _forms.htm) and on the FDIC’s web site
(www.fdic.gov/callreports). For the March 31, 2011 report date, banks may provide reasonable
estimates for any new or revised Call Report item initially required to be reported as of that date for
which the requested information is not readily available. For a copy of the FFIEC announcement,
please seehttp://www.fdic.gov/news/news/financial/2011/fil11009.pdf.

Litigation

lllinois Appellate Court Holds That Assignee of Legal Title May Sue To Collect Debt In Own
Name. In a recent case, an lllinois state appellate court concluded that the lllinois Collection Agency
Act permits an assignee of an account to sue in its own name to collect on the account, but the
assignee must prove a valid assignment in order to do so. Unifund CCR Partners v. Shah, No. 1-10-
0855, 2011 WL 477725 (lll. App. Ct. Feb. 1, 2011). In this case, the plaintiff, an assignee of the
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account, sued to collect on a defaulted credit card debt. The defendant moved to dismiss, arguing
that the plaintiff could not prove a valid assignment because the plaintiff could not produce one
document that included all of the information required under section 8b of the lllinois Collection
Agency Act (i.e., the account information, the consideration paid for the assignment, and the effective
date of the assignment). The circuit court denied the motion to dismiss, but certified two questions for
the appellate court to review, (i) does an assignee for collection of a debt only have standing to sue in
its own name; and (ii) can a plaintiff properly plead that an assignment exists using multiple
documents?

Answering the first question, the court relied on two statutes, one which provides that an assignee
and owner of a non-negotiable chose in action may sue in his or her own name, and a second in the
Collection Agency Act which permits an account to be assigned to a collection agency in order to
enable collection of the account in the agency’s name as assignee. The court found that the specific
statute in the Collection Agency Act is broad enough to encompass not just assignees who take
complete ownership of an account, but assignees who take legal title for the purposes of collection
while the creditor retains a beneficial interest and equitable title.

To address the second question, the court recited the rule in the Collection Agency Act that permits
an agency to bring suit only when "the assignment is manifested by a written agreement, separate
from and in addition to any document intended for the purpose of listing a debt with a collection
agency." The court found that the phrase "written agreement" signifies a term that refers to the
parties’ entire bargain in written form, and not just a single document. Therefore, an assignment must
be manifested in a written contract, but such contract can include or incorporate all or part of other
instruments or documents by reference. As such, a valid assignment can be established through
multiple documents, as long as the documents include the required information under section 8b. The
court did add that the Collection Agency Act’s provision specifying a written contract must prove the
existence of an assignment is not broad enough to permit a valid assignment to be proven by
affidavit. For a copy of the opinion, please click here.

Oregon Bankruptcy Court Allows MERS Wrongful Foreclosure Claim To Proceed. On February
7, the U.S. Bankruptcy Court for the District of Oregon allowed a wrongful foreclosure claim to
proceed based in part on plaintiff’'s allegation that not every transfer of the loan was recorded in the
land records. McCoy v. BNC Mortgage, Inc. et al., No. 10-06224 (Bankr. D. Or. Feb. 7, 2011). In
McCoy, plaintiff received a mortgage loan secured by a deed of trust naming MERS as the
"Beneficiary." According to the allegations in plaintiff's complaint, the beneficial interest in the loan
was sold several times, and was eventually securitized into a mortgage-backed security. According to
plaintiff, none of the transfers was recorded in the county land records. Plaintiff eventually defaulted
on the loan and, after the substitute trustee issued a notice of default, filed a chapter 7 bankruptcy
petition. The assignee of the deed of trust was granted relief from the automatic stay to foreclose and
plaintiff was discharged. Simultaneous with the discharge, plaintiff filed a chapter 13 bankruptcy,
despite having been "informed by the court that he [was] ineligible for a discharge of debts due to the
discharge received in the previously filed chapter 7 case.” The assignee was again granted relief from
the stay. Plaintiff then filed a lawsuit for wrongful foreclosure and to quiet title in state court. The
lawsuit was removed from state court to federal court and then transferred to the bankruptcy court,
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where the assignee moved to dismiss both claims. The court dismissed the quiet title claim, which
was based on the allegation that plaintiff no longer owed any money on the loan because his
obligation was paid by "income from the trust, credit default swaps, TARP money, or federal bailout
funds,” because it was based on "conclusory legal allegations.” The court allowed the wrongful
foreclosure claim to proceed, however, finding that plaintiff's allegations state a plausible claim that
the assignee did not satisfy Oregon’s non-judicial foreclosure requirements. According to the court,
the Oregon non-judicial foreclosure requirements were not met because - according to the allegations
in the complaint - MERS was not a beneficiary as defined by the Oregon foreclosure statute
(regardless of how it was defined under the deed of trust) and because not every transfer of the
beneficial interest in the loan was recorded. The court noted in dicta, however, that Oregon’s judicial
foreclosure statute allows for foreclosures where not every transfer has been recorded. Click here for
a copy of the opinion..

Bankruptcy Court States - But Does Not Hold - That MERS Lacks Authority to Assign
Mortgages. On February 10, a judge in the United States Bankruptcy Court for the Eastern District of
New York concluded, in dicta, that the Mortgage Electronic Registration System (MERS) lacks
authority under New York law to assign interests in mortgages among its members. In re Agard, No.
810-77338 (Bankr. E.D.N.Y. Feb. 10, 2011). The issue arose on a mortgage servicer's motion to lift
the automatic stay in order to foreclose on the home of a Chapter 7 debtor. In such a situation, only a
secured creditor (or a servicer acting on its behalf) has standing to seek to lift the stay. The debtor
argued that the servicer lacked standing because the assignment of the security interest to the
purported creditor, accomplished through the MERS system, was invalid. The court did not need to
confront that issue to resolve the case, as it held that a prior state court judgment, which could not be
challenged in federal court under theRooker-Feldman and res judicata doctrines, had sufficiently
established the servicer’s status as a secured creditor. Nevertheless, the court proceeded to consider
the MERS issue in order to establish a "precedential effect” on the many other pending cases
guestioning whether an "entity which acquires its interests in a mortgage by way of assignment from
MERS, as nominee, is a valid secured creditor with standing to seek relief from the automatic stay,"
notwithstanding the questionable precedential effect of the lengthy analysis in dicta. The court
concluded that the servicer had failed to establish that the alleged creditor was the rightful holder of
the Note or of the Mortgage, either of which was sufficient to defeat standing. With respect to the
Note, the court determined that there was no evidence of either the creditor’s physical possession of
the Note or of a valid written assignment because there was no proof that an assignment according to
MERS'’s standard processes had actually taken place. With respect to the Mortgage, the court’s dicta
concluded that the servicer had failed to show a valid assignment from the original lender to the
current creditor for several reasons:

« First, a note and mortgage are not "inseparable,” as MERS "admits that the very foundation of
its business model as described herein requires that the Note and Mortgage travel on
divergent paths."

e Second, the mortgage documents themselves, which referred to MERS as the lender’s
"nominee” or as the "mortgagee of record,” were insufficient to give MERS the authority to
transfer the Mortgage because the law affords those statuses very limited powers. However,
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this defect could have been cured had the lender executed a document clearly authorizing
MERS to act as its agent for purposes of transferring the Mortgage.

e Third, the MERS membership rules, to which all of the relevant institutions have agreed, do not
contain any explicit reference to an agency relationship and "do not grant any clear authority to
MERS to take any action with respect to the mortgages held by MERS members, including but
not limited to executing assignments.”

« Fourth, the agency relationship claimed by MERS constitutes an "interest in real property"
because it would authorize MERS as agent to assign the Mortgage. Therefore, the New York
statute of frauds requires the agency relationship be committed to writing, but "none of the
documents expressly creates an agency relationship or even mentions the word ‘agency.™

« Finally, MERS’s claim that, in addition to being the mortgagee’s agent, it possesses the rights
of the mortgagee itself by virtue of its designation as "mortgagee of record" is "absurd, at best."”

In sum, the court’s dicta concluded that "MERS’s theory that it can act as a ‘common agent’ for
undisclosed principals is not support[ed] by the law." Thus, notwithstanding the court’s recognition
that "an adverse ruling regarding MERS's authority to assign mortgages or act on behalf of its
member/lenders could have a significant impact on MERS and upon the lenders which do business
with MERS throughout the United States," it would have held that the servicer lacked standing to lift
the stay and proceed with foreclosure but for the prior state court judgment. Click here for a copy of

the opinion.

California Supreme Court Prohibits Businesses from Requesting and Recording Cardholder’s
Zip Code. On February 10, the Supreme Court of California reversed a Court of Appeal decision that
a ZIP code does not constitute personal identification information under The Song-Beverly Credit
Card Act of 1971 (Credit Card Act), instead finding that a ZIP code is part of a person’s address,
which does constitute personal identification information. Pineda v. Williams-Sonoma Stores, Inc., No.
S178241 (Cal. Feb. 10, 2011). In Pineda, the plaintiff was asked for and provided her ZIP code while
paying for purchases with her credit card at one of Defendant’s stores, and the ZIP code was
recorded. The plaintiff alleged asking for and recording her ZIP Code during a credit card transaction
violated the Credit Card Act, which prohibits businesses from requesting "personal identification
information" during a credit card transaction. The trial court and Court of Appeal disagreed, finding
that a ZIP code, without more, does not constitute personal identification information. The Supreme
Court, however, reversed the lower courts, finding that personal identification information, which
includes a cardholder’s address, is intended to include all components of the address, and a ZIP
Code is commonly understood to be a component of an address. The Supreme Court further stated
that the Court of Appeal’s interpretation would create inconsistency and permit retailers to obtain
indirectly what they are clearly prohibited from obtaining directly, since such information could be
used to locate a cardholder’'s complete address or telephone number. For a copy of the opinion,
please see http://www.courtinfo.ca.gov/opinions/documents/S178241.PDF.

Eighth Circuit Rules Document Summarizing Multiple CRA Reports did not Create a Genuine
Issue of Material Fact in an FCRA Case. On February 9, the United States Court of Appeals for the
Eighth Circuit upheld summary judgment in favor of a loan servicer in an action brought under the
Fair Credit Reporting Act (FCRA), where the only document creating a potential issue of fact was a
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third party report summarizing the findings of defendant credit reporting agencies (CRAs). Anderson
v. EMC Mortg. Corp., No. 09-3906 (8th Cir. Feb. 9, 2011). In Anderson, the defendant reported
plaintiff's account as late after a substitute check submitted to plaintiff’'s former bank was rejected
because he closed the account. According to the complaint, the negative report damaged plaintiff’s
credit rating, causing him to lose favorable financing for a real estate purchase. Plaintiff alleged that
defendant violated FCRA by furnishing inaccurate information. On defendant’s motion for summary
judgment, the trial court found that plaintiff's account was past due and that defendant reported the
delinquency accurately. On appeal, plaintiff argued that the trial court erred because a document he
submitted summarizing what multiple CRAs were reporting about his account created a question of
fact regarding whether a credit report generated by one of the CRAs was accurate. The Eighth Circuit
rejected this argument and affirmed the trial court, noting that the summary document plaintiff
submitted was generated by an unidentified third party and was contradicted by information submitted
by the CRA in its own report. Click here for a copy of the opinion.

New York Court Rejects Electronically Signed Documents. Recently, a Rochester City Court
judge issued an opinion explaining his rejection of electronically signed documents in two DUI cases.
People v. Hernandez, No. 10-14889, 2011 Slip Op. 21022 (NY Sup. Ct. Jan. 26, 2011). The
documents, which related to breath tests, did not have "pen & ink" signatures, but instead "bore what
looked like a twentieth-generation Xerox copy of a signature” with the notation that the document was
"[d]igitally signed under [the Electronic Signatures and Records Act]." As a result, the court held that
the documents were inadmissible. According to the court, the documents did not indicate whether the
party who e-signed the documents relating to the breath tests actually performed the test. The court
reasoned that, while Courts must "be sensitive to innovation and not seize on petty irregularities to
exclude otherwise trustworthy evidence, there is also the countervailing interest of fairness to the
party against whom the records are admitted, and especially so in a criminal case, where the accused
has a constitutional right of confrontation.” For a copy of the opinion, please see
http://www.courts.state.ny.us/Reporter/3dseries/2011/2011 21022.htm.

Tenth Circuit Holds Credit Reporting Agency Did Not Willfully Violate FCRA. On February 7, the
U.S. Court of Appeals for the Tenth Circuit held that a defendant credit reporting agency did not
willfully violate the Fair Credit Reporting Act (FCRA) in the course of responding to notices regarding
inaccurate information appearing on the plaintiff's credit report, and that the plaintiff was not entitled
to amend his complaint to name a new defendant, when he had already been aware of the
prospective defendant’s identify for at least nine months. Birmingham v. Experian Information
Solutions, Inc., 2011 WL 359366, No. 09-4146 (10th Cir. Feb. 7, 2011). In Birmingham, the plaintiff
sought to hold the three major credit reporting agencies-Experian, Equifax, and TransUnion
(Agencies)-and several Verizon entities (Verizon Defendants) liable under the FCRA and Utah law
after the Verizon Defendants allegedly submitted incorrect reports to the Agencies that the plaintiff
had failed to pay charges owed on his Verizon Wireless accounts. The plaintiff had disputed the
reports and was dissatisfied with the Agencies’ responses. On appeal, the plaintiff challenged the
district court’s award of summary judgment to Experian and the dismissal of his claims against the
Verizon Defendants without granting him leave to add a defendant.
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The court first found that the plaintiff was not entitled to liquidated or punitive damages from Experian
under FCRA and upheld the district court’s award of summary judgment to Experian because there
was no evidence that Experian intentionally or recklessly failed to adequately investigate the plaintiff’s
dispute with Verizon. Instead, the court determined that Experian’s standard procedures for ensuring
the accuracy of credit entries appeared reasonable, and that no evidence had been presented
demonstrating that those practices or Experian’s specific actions with respect to the plaintiff had been
reckless. The court also upheld the district court’s dismissal of the plaintiff’'s claims against the
Verizon Defendants, after finding that the entity responsible for submitting the contested reports to the
Agencies had not been named as a defendant in the case and that the plaintiff was not entitled to
amend his complaint to add the appropriate entity as a defendant. The court arrived at this decision
after finding, among other things, that the plaintiff had known for at least nine months that the entity
responsible for submitting the inaccurate information to the Agencies had not been named as a
defendant, but rather waited to move to add the entity as a defendant until just minutes before the
final pre-trial conference (during which the district court was to rule if the case could proceed). For a
copy of the opinion, please click here.

E-Financial Services

New York Court Rejects Electronically Signed Documents. Recently, a Rochester City Court
judge issued an opinion explaining his rejection of electronically signed documents in two DUI cases.
People v. Hernandez, No. 10-14889, 2011 Slip Op. 21022 (NY Sup. Ct. Jan. 26, 2011). The
documents, which related to breath tests, did not have "pen & ink" signatures, but instead "bore what
looked like a twentieth-generation Xerox copy of a signature” with the notation that the document was
"[d]igitally signed under [the Electronic Signatures and Records Act]." As a result, the court held that
the documents were inadmissible. According to the court, the documents did not indicate whether the
party who e-signed the documents relating to the breath tests actually performed the test. The court
reasoned that, while Courts must "be sensitive to innovation and not seize on petty irregularities to
exclude otherwise trustworthy evidence, there is also the countervailing interest of fairness to the
party against whom the records are admitted, and especially so in a criminal case, where the accused
has a constitutional right of confrontation.” For a copy of the opinion, please see
http://www.courts.state.ny.us/Reporter/3dseries/2011/2011 21022.htm.

Privacy/Data Security

California Supreme Court Prohibits Businesses from Requesting and Recording Cardholder’s
Zip Code. On February 10, the Supreme Court of California reversed a Court of Appeal decision that
a ZIP code does not constitute personal identification information under The Song-Beverly Credit
Card Act of 1971 (Credit Card Act), instead finding that a ZIP code is part of a person’s address,
which does constitute personal identification information. Pineda v. Williams-Sonoma Stores, Inc., No.
S178241 (Cal. Feb. 10, 2011). In Pineda, the plaintiff was asked for and provided her ZIP code while
paying for purchases with her credit card at one of Defendant’s stores, and the ZIP code was
recorded. The plaintiff alleged asking for and recording her ZIP Code during a credit card transaction
violated the Credit Card Act, which prohibits businesses from requesting "personal identification
information" during a credit card transaction. The trial court and Court of Appeal disagreed, finding
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that a ZIP code, without more, does not constitute personal identification information. The Supreme
Court, however, reversed the lower courts, finding that personal identification information, which
includes a cardholder’s address, is intended to include all components of the address, and a ZIP
Code is commonly understood to be a component of an address. The Supreme Court further stated
that the Court of Appeal’s interpretation would create inconsistency and permit retailers to obtain
indirectly what they are clearly prohibited from obtaining directly, since such information could be
used to locate a cardholder’'s complete address or telephone number. For a copy of the opinion,
please see http://www.courtinfo.ca.gov/opinions/documents/S178241.PDF.

Credit Cards

California Supreme Court Prohibits Businesses from Requesting and Recording Cardholder’s
Zip Code. On February 10, the Supreme Court of California reversed a Court of Appeal decision that
a ZIP code does not constitute personal identification information under The Song-Beverly Credit
Card Act of 1971 (Credit Card Act), instead finding that a ZIP code is part of a person’s address,
which does constitute personal identification information. Pineda v. Williams-Sonoma Stores, Inc., No.
S178241 (Cal. Feb. 10, 2011). In Pineda, the plaintiff was asked for and provided her ZIP code while
paying for purchases with her credit card at one of Defendant’s stores, and the ZIP code was
recorded. The plaintiff alleged asking for and recording her ZIP Code during a credit card transaction
violated the Credit Card Act, which prohibits businesses from requesting "personal identification
information" during a credit card transaction. The trial court and Court of Appeal disagreed, finding
that a ZIP code, without more, does not constitute personal identification information. The Supreme
Court, however, reversed the lower courts, finding that personal identification information, which
includes a cardholder’s address, is intended to include all components of the address, and a ZIP
Code is commonly understood to be a component of an address. The Supreme Court further stated
that the Court of Appeal’s interpretation would create inconsistency and permit retailers to obtain
indirectly what they are clearly prohibited from obtaining directly, since such information could be
used to locate a cardholder’'s complete address or telephone number. For a copy of the opinion,
please see http://www.courtinfo.ca.gov/opinions/documents/S178241.PDF.
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