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IRS Releases Final Schedule UTP 
and Instructions 
In a previous On the Subject, which can be found at 
http://www.mwe.com/index.cfm/fuseaction/publications.nldetail/
object_id/a573efdb-4a2f-4425-90c7-14e35ca06379.cfm, 
McDermott Will & Emery reported on the release of the Internal 
Revenue Service’s (IRS) draft schedule and instructions for 
reporting uncertain tax positions (UTPs).  Recently the IRS 
issued Announcement 2010-75, in which it unveils many 
important changes to the schedule in response to comments 
submitted to the IRS. 
 
Who Must File Schedule UTP 
The draft UTP instructions required all corporations that file 
Form 1120, 1120-F, 1120-L or 1120-PC with assets more than 
$10 million to file Schedule UTP.  The IRS rejected the 
suggestions to exclude CAP taxpayers or CIC taxpayers, but the 
new instructions temper the reporting requirement by gradually 
implementing it over a five-year period.  Corporations with assets 
more than $100 million must file the Schedule UTP for tax year 
2010.  This threshold for filing will be reduced to $50 million in 
assets in 2012 and $10 million in assets in 2014. 

Definition of UTP Modified 
The IRS adopted commentators’ suggestions to eliminate the 
requirement to disclose UTP for which no reserves were taken 
because the corporation determined it was the IRS’s 
administrative practice not to raise the issue during exam.  The 
IRS, however, continues to require the disclosure of tax positions 
for which no reserve was recorded because the corporation 
expects to litigate the position.  The final Schedule UTP 
instructions clarify that the expectation to litigate does not 
include positions that are highly certain or immaterial positions 
under accounting standards.  A corporation must report on 
Schedule UTP a tax position taken on its return for which no 
reserve for income tax was recorded if the tax position is one that 
the corporation or a related party determines the probability of 
settling with the IRS to be less than 50 percent chance and no 
reserve was recorded because the corporation intends to litigate 
the tax position and has determined that it is more likely than not 
to prevail on the merits in the litigation. 
 
Maximum Tax Amount Modified 
A major change is the elimination of the maximum tax amount 
(MTA).   The draft Schedule UTP required taxpayers to state the 
MTA of the liability that would be owed if the UTP were later to 
be disregarded by the IRS.  The final Schedule UTP eliminates 
the MTA requirement and instead requires all reported positions 
be ranked according to U.S. federal tax reserve amounts without 
listing the actual reserve amounts.  The corporation must identify 
“major tax positions,” whose relative size is greater than or equal 
to 10 percent of the taxpayer’s overall liability, computed by 
dividing the amount of the major tax position by the sum of all of 
tax positions, but disregarding the expectation to litigate 
positions.  Transfer pricing positions are included for purposes of 
determining major tax positions.  The corporation can assign any 
ranking number to expectation to litigate positions. 
 

On September 24, 2010, the IRS issued the final 
Schedule UTP and instructions that require 
corporations to report so-called “uncertain tax 
positions,” or UTPs.  In conjunction with finalizing the 
schedule, the IRS released Announcement 2010-75, 
explaining the changes it made to the final Schedule 
UTP from the draft schedule and instructions released 
April 29, 2010.  Additionally, the IRS issued 
Announcement 2010-76, which details the IRS’s 
revisions to its policy of restraint with regard to 
seeking taxpayers’ tax accrual workpapers during 
audit, as well as an internal directive to the field which 
outlines the IRS’ plan for treating uncertain tax 
positions. 
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Description Modified to Conform to Form 8275 
The draft instructions required taxpayers to provide the rationale 
and nature of the uncertainty for any UTP.  Many commentators 
expressed concern that complying with such a requirement might 
potentially implicate a waiver of privilege regarding confidential 
communications relating to the UTP.  The final schedule 
addresses this concern by only requiring a concise description of 
the position without any statement regarding the rationale or 
nature of the uncertainty.  Moreover, the instructions clarify that 
the concise description should not include information related to 
the corporation’s assessment of the hazards of a tax position or an 
analysis of the support for or against the tax position.  The 
concise description should not be more than a few sentences and 
should include a description of the relevant facts affecting the tax 
treatment of the position and information that reasonably can be 
expected to apprise the secretary of the identity of the position 
and the nature of the issue. 
 
The concise description is intended to be consistent with the 
information required to be reported on Form 8275.  Accordingly, 
the final UTP Schedule instructions state that a taxpayer will be 
treated as filing Form 8275 or Form 8275-R for any tax position 
that is accurately and completely disclosed on Schedule UTP.  
Similarly, disclosure on Schedule UTP will satisfy the Internal 
Revenue Code (IRC) section 6662(i) disclosure requirements.  In 
an effort to avoid duplication of information, the IRS is also 
considering whether disclosure on Schedule UTP will satisfy the 
reportable disclosure requirements. 
 
Disclosure to Treaty Partners 
Announcement 2010-75 states that the IRS intends to generally 
refrain from providing Schedule UTP information to other 
governments.  Information obtained through Schedule UTP will 
not be routinely disclosed to foreign countries, unless there is  
a reciprocal agreement regarding UTP information.  Even then, 
the IRS will only release information if such a disclosure is 
warranted under the facts and circumstances, including the 
relevance of the information to the foreign government. 
 
Modification to IRS Policy of Restraint 
The IRS also issued Announcement 2010-76, which modifies the 
IRS’s policy of restraint.   Generally, under the policy of 
restraint, the IRS will not request tax accrual workpapers absent 
unusual circumstances or when the taxpayer has claimed the 
benefits of one or more listed transactions.  The revised policy of 
restraint states that a disclosure of issues on Schedule UTP will 
not affect protections otherwise offered by the existing policy.  
The revised policy provides that if a document is otherwise 

privileged under the attorney-client privilege, the IRC section 
7525 tax advice or the work product doctrine, and the document 
was provided to an independent auditor as part of an audit of the 
taxpayer’s financial statements, the IRS will not assert during an   
examination that the privilege was waived by such disclosure.  
This “no waiver” provision does not apply if the taxpayer has 
otherwise waived privilege or if a request for tax accrual 
workpapers is made under IRM 4.10.20.3 because unusual 
circumstances exist or the taxpayer has claimed the benefits of 
one or more listed transactions. 
 
The revised policy further provides that a taxpayer may redact its 
tax reconciliation workpapers to exclude working drafts, 
revisions or comments concerning the concise descriptions of tax 
positions reported on Schedule UTP; the amount of any reserve 
related to a tax position reported on Schedule UTP; and 
computations determining the ranking of tax positions to be 
reported on Schedule UTP or the designation of a tax position as 
a major tax position.  The revised policy warns that it is not 
intended to create or imply the application of the attorney-client 
privilege, the IRC section 7525 tax advice privilege or the work 
product doctrine to any document of any taxpayer or party. 
 
IRS Field Directive 
Finally, the IRS issued an internal directive to the field that 
outlines its plan for dealing with the reporting of UTPs.  The IRS 
would like examiners to engage directly with taxpayers early on 
in the process to eliminate uncertainty.  The IRS will, in the near 
future, conduct special training and will establish a central 
“triage” team to review and determine the treatment of UTPs. 
 
For more information, please contact your regular McDermott 
lawyer, or:  
Robin L. Greenhouse: +1 202 756 8204 rgreenhouse@mwe.com 
Joseph H. Selby: +1 617 535 4066 jselby@mwe.com 
Kevin Spencer: +1 202 756 8203 kspencer@mwe.com 
Justin Jesse: +1 202 756 8777 jjesse@mwe.com 
 
For more information about McDermott Will & Emery visit:  
www.mwe.com 
 
IRS Circular 230 Disclosure:  To comply with requirements 
imposed by the IRS, we inform you that any U.S. federal tax 
advice contained herein (including any attachments), unless 
specifically stated otherwise, is not intended or written to be 
used, and cannot be used, for the purposes of (i) avoiding 
penalties under the Internal Revenue Code or (ii) promoting, 
marketing or recommending to another party any transaction or 
matter herein. 
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The material in this publication may not be reproduced, in whole or part without acknowledgement 
of its source and copyright.  On the Subject is intended to provide information of general interest in 
a summary manner and should not be construed as individual legal advice. Readers should consult 
with their McDermott Will & Emery lawyer or other professional counsel before acting on the 
information contained in this publication. 

© 2010 McDermott Will & Emery.  The following legal entities are collectively referred to as "McDermott Will 
& Emery," "McDermott" or "the Firm":  McDermott Will & Emery LLP, McDermott Will & Emery/Stanbrook 
LLP, McDermott Will & Emery Rechtsanwälte Steuerberater LLP, MWE Steuerberatungsgesellschaft mbH, 
McDermott Will & Emery Studio Legale Associato and McDermott Will & Emery UK LLP.  McDermott Will 
& Emery has a strategic alliance with MWE China Law Offices, a separate law firm.  These entities 
coordinate their activities through service agreements.  This communication may be considered attorney 
advertising.  Previous results are not a guarantee of future outcome. 
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