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 Paul Ragusa is a partner and Julie Albert is an 
associate at Baker Botts, LLP in New York, 

NY, where they practice intellectual property law 
including litigation, licensing, and counseling. 

 US law provides copyright owners with a bundle of 
rights to protect their original works, including the exclu-
sive right to publicly perform the copyrighted work. The 
question of what constitutes a public performance has 
become increasingly complicated in our digital world. 
Is the transmission of a copyrighted work via minia-
ture antenna technology a performance broadcast  to 
the public ? What factors guide this determination? The 
Supreme Court’s upcoming decision in  American Broad-
casting Companies, Inc. v. Aereo, Inc.  could put to rest 
a decades-long dispute over the meaning of a “public 
performance,” creating a new landscape for over-the-air 
content providers, broadcasters, and viewers. 

 The Public Performance 
Right: Creation to  Cablevision   

 A copyright holder’s exclusive right “to perform the 
copyrighted work publicly” 1    has become one of the most 
valuable of the bundle of rights associated with copyright 
ownership and its scope has expanded dramatically over 
time. When the public performance right was first added 
to the US copyright law in 1856, its application was fairly 
straightforward: Copyright holders were granted the 
exclusive right to perform dramatic works to the pub-
lic for profit. 2    Over the next 120, the “dramatic works” 
limitation was expanded and the profit requirement was 
dropped, broadening the public performance right. 

 The expansion of the public performance right was 
driven, at least in part, by rapid technological change. 
Public performances are no longer limited to opera 
houses and concert halls, but have grown from radio 
broadcasts, to television, to downloading and streaming 
original works online. Copyright law has evolved with 
technological advances in mind. As early as the mid-

1960s, officials in the Copyright Office urged legislators 
to be mindful of technology, stating that “[a] real danger 
to be guarded against is that of confining the scope of an 
author’s rights on the basis of the present technology so 
that, as the years go by, his copyright loses much of its 
value because of unforeseen technical advances.” 3    

 A public performance presently is defined using two 
mutually exclusive clauses: (1) “to perform or display 
it at a place open to the public or at any place where 
a substantial number of persons outside of a normal 
circle of a family and its social acquaintances is gath-
ered;” or (2)  “to transmit or otherwise communicate a 
performance or display of the work to a place specified 
by clause (1) or to the public, by means of any device or 
process, whether the members of the public capable of 
receiving the performance or display receive it in the same 
place or in separate places and at the same time or at dif-
ferent times.” 4    The second clause, known as the Transmit 
Clause, brings transmission of a performance of a work 
under the auspices of the public performance right. 5    The 
phrase “any device or process” encompasses broadcast 
technology. However, the meaning of the term “… or to 
the public” is not nearly as clear. Although the Transmit 
Clause indicates that a transmission is itself  a perfor-
mance, the question presented in  ABC v. Aereo  remains: 
When is a transmission a  public  performance? 

 The issue has been explored in several cases, with incon-
sistent results. In  On Command Video Corp. v. Columbia 
Pictures Industries , 6    the Northern District of California 
considered the public performance implications of a 
hotel video-on-demand system. This wired system con-
nected guestroom televisions with a central console, and 
allowed guests to select from a number of available mov-
ies to view at their convenience, using their remote con-
trol. Although hotel rooms are considered to be private 
places, 7    the court held that such a system infringed the 
public performance right under the Transmit Clause. The 
 On Command  court found the actual viewing location’s 
privacy to be irrelevant due to the public commercial 
relationship between the transmitter and the audience, 
citing congressional intent to protect public performance 
rights whether viewed or received “… in the same place 
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or in separate places and at the same time or at different 
times.” 8    

 Over a decade later, the Second Circuit came to the 
opposite conclusion in  Cartoon Network LP, LLLP v. 
CSC Holdings, Inc.  ( Cablevision  ). 9    Cablevision’s custom-
ers could subscribe to a remote storage digital video 
recorder (RS-DVR) service, permitting users to store cable 
programs in individual files, to be viewed at times chosen 
by each individual user. The Second Circuit found that 
because Cablevision’s RS-DVR system only transmits “to 
one subscriber using a copy made by that subscriber,” 10    
such a transmission is not “to the public,” and thus not 
a public performance. In  Cablevision , the Second Circuit 
found the relevant transmission to be the single transmis-
sion of a single, dedicated copy to a single subscriber—if 
no two individuals can view the same transmission, there 
is no infringement of the public performance right. The 
Second Circuit based this finding on the fact that, because 
the potential audience for any audiovisual work is the 
general public,  any  transmission of such work would 
constitute a public performance and obviate the Trans-
mit Clause’s “to the public” limitation. 11    The  Cablevision  
opinion emphasized that its holding “does not generally 
permit content delivery networks to avoid all copyright 
liability by making copies of each item of content and 
associating one unique copy with each subscriber to the 
network, or by giving their subscribers the capacity to 
make their own individual copies.” 12    Rather than relying 
exclusively on the public performance right, the Second 
Circuit rearticulated the importance of a strong reproduc-
tion right, suggesting that “the right of reproduction can 
reinforce and protect the right of public performance.” 13    

 More recently, in  Warner Bros. Entertainment Inc.  v. 
WTV Systems, Inc. , 14    the defendants, Zediva, oper-
ated a DVD “rental” service. Instead of a traditional 
rental, Zediva purchased individual DVDs, played those 
DVDs on individual DVD players for up to four hours, 
and streamed content directly to individual users upon 
request. The court rejected Zediva’s contention that it 
was simply operating a DVD rental service, safely within 
the ambit of the first-sale doctrine, holding instead that 
its transmission of copyrighted works “to the public over 
the Internet” violated the plaintiffs’ public performance 
right. 15    This appears consistent with the  Cablevision  
 individual-copy requirement, because Zediva users did 
not create individual copies, but instead streamed pro-
tected content from an existing DVD. 

 Free Broadcast TV Comes 
at a Cost 

 Key to understanding the policy issues in  ABC v. Aereo  
is the historic distinction between cable and broadcast 

(or over-the-air) television, and how new technology fits 
within this framework. Originally, local network televi-
sion stations in the United States broadcast signals over 
the air, using frequencies granted to them by the federal 
government. In exchange for these frequencies, network 
broadcasters, including ABC, NBC, PBS, and FOX, are 
subject to FCC requirements, including availability of 
educational programming, accessibility to viewers with 
disabilities, and dissemination of local public safety 
information. 16    Free airwaves permitted all people with 
a television and an antenna to capture the signals and 
watch television in their own homes. Because these net-
works broadcast programming for free, and cannot offer 
subscription packages, they rely heavily on advertising—
showing commercials—to generate revenue.   In contrast, 
cable television networks are subscription-based, offer-
ing television programming to viewers who pay for the 
service. For this reason, among others, cable companies 
often operate with comparatively less volatile revenue 
streams. 

 In order to ensure the continued availability of free 
broadcast television to consumers, the FCC has required 
cable systems to dedicate a portion of their channels to 
local, over-the-air broadcasting stations since the 1970s, 
via regulations often referred to as “must-carry” rules. 
These regulations were enacted into law via the Cable 
Television Consumer Protection and Competition Act 
of 1992. 17    Must-carry rules require cable companies 
to carry local television stations’ signals if  desired, or, 
alternatively, permit broadcast stations to opt out of 
mandatory carriage over cable and invoke retransmission 
consent, where cable operators can pay a fee to carry 
specific channels. 

 New technology has created more ways and places to 
watch television than ever. We can watch network pro-
gramming streamed on any Internet-connected device, 
on our televisions through a cable box, or via Internet-
based services. But, regardless how they get to our 
screens, at their core, network television programs still 
exist within the broadcast/cable distinction; unlike cable, 
over-the-air network programming is broadcast pursu-
ant to must-carry rules or retransmission consent agree-
ments with cable providers. 

  ABC v. Aereo  and Its 
Practical Implications 

 Aereo is a paid, subscription-based service that allows 
users to view television programming over the Internet. 
Although the Internet-based Aereo operates primarily 
on computer screens, it can be connected to a television 
through a digital media player. In action, Aereo allows 
you to watch live broadcast television, as it appears when 
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viewed using a regular cable box (although at a delay). 
As with a DVR, Aereo has the capability to record and 
store programming for viewing at a later time. 

 Aereo differs from cable television and other streaming 
services because of its method of collecting and trans-
mitting broadcast signals. Aereo utilizes an “antenna 
farm,” a collection of thousands of dime-sized antennas, 
each of which is capable of capturing and transmitting 
one signal to one subscriber. Users can select either 
“Watch” mode, in which the program is not saved at 
the conclusion of viewing, or “Record mode, which cre-
ates a digital recording exclusively associated with the 
user who requested it. 18    Aereo’s antennas collect—for 
free—the same signals as the cable providers, who, as 
discussed above, must carry or pay broadcast stations for 
retransmission rights. The growth of Aereo and similar 
entities “has led certain cable and satellite companies to 
question why they should continue to obtain permission 
to retransmit broadcast programming” 19    when Aereo 
does not. 

 Aereo was launched in the New York City area in 
early 2012, and a lawsuit was filed in the Southern Dis-
trict of  New York in July of  that year. 20    Aereo relied 
heavily on  Cablevision , citing the functional similarities 
between its antenna system and the DVR system used 
by Cablevision. The District Court denied the networks’ 
request for a preliminary injunction, holding that the 
copies of  programming created by Aereo’s system were 
not “materially distinguishable” from those created by 
Cablevision’s RS-DVR technology. The Second Circuit 
affirmed this decision in  WNET, Thirteen v. Aereo, Inc.  21    
in April 2013. 

 During the ongoing  Aereo  litigation in New York, 
another suit was filed in Massachusetts to enjoin Aereo’s 

spread to Boston, 22    and a similar entity was sued in both 
California 23    and the District of Columbia. 24    Aereo was 
permitted to stream in Boston, but FilmOn X, another 
micro-antenna programming provider, was preliminarily 
enjoined from operating outside of the Second  Circuit—
the bounds of  Cablevision . Both the Ninth Circuit and 
the DC Circuit have docketed appeals, pending the 
outcome of  ABC v. Aereo  in the Supreme Court. In 
February 2014, a judge in the District of Utah issued a 
preliminary injunction against Aereo, but also granted 
Aereo’s motion to stay the proceedings pending the 
Supreme Court’s decision. 25    

 In an interesting twist, both parties petitioned for 
 certiorari  in  ABC v. Aereo . The networks urged the 
Supreme Court to consider “whether a company 
‘publicly performs’ a copyrighted television program 
when it retransmits a broadcast of  that program to 
thousands of  paid subscribers.” 26    Aereo, taking issue 
with the petitioners’ question presented, nonetheless 
joined in the request for  certiorari  seeking universal 
affirmance and application of  the Second Circuit’s 
holding.  Certiorari  was granted on January 10, 2014, 
and the two sides are expected to present oral argu-
ments on April 22. 

 The  ABC v. Aereo  decision may have an immediate 
impact on how we watch and pay for copyrighted televi-
sion programming. Cable companies, media organiza-
tions, musicians, and professional sports leagues have 
submitted  amicus  briefs in support of the networks, 
underscoring the importance and breadth of the issue. 
The Court’s decision likely will affect how broadcast 
networks operate going forward, and of course, whether 
cable-alternative companies such as Aereo will be per-
mitted to operate. 
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