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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OH.OUISIANA

PUBLIC CITIZEN, INC, etal.
Plaintiffs,
VERSUS

LOUISIANA ATT ORNEY DISCIPLINARY
BOARD, et al

Defendants.
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CIVIL ACTION NO. 08-4451,c/w 084994
This Pleading Applies to All Cases
SECTION "F"

JUDGE FELDMAN

MAGISTRATE WILKINSON

DEFENDANTS MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

For the reasons more fully set forth beldke Plaintffs in the two consdidated

suts have failed to establish that any actual controvensiesenty exists as a result of the

challenged amendments to Louisiana's attorney aslugrrules. Preseny, this matter is not

ripe for adjudicabn and Plainffs are without standig to sue. Accordgly, Defendants are

enttled to dismissal foPlaintiffs' complaints pursuant to Ruel2(b)(1) and 12(h)(3)of the

Federal Rules of Civil Procedure, and Defendants fiatythis Court now issue an Order to that

effect.
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INTRODUCTION

The consolidated cases at bar stennfroneprematurecontroversy the alleged
fear that Defendants wilat sore future timetake dsciplinaryaction against Rlintiffs, Morris
Bart, Morris Bart, L.L.C., William Gee, Ill, and William N. Gee, lll, Ltd. (al&epresented by
Public Ciizen, Inc. and herein Hectively referred to as "the PCI Plaif$"), as well as against
Plaintiffs Scott G. Wdfe, Jr. and Wtie Law Group, L.L.C. (colleately, "the Wdfe Plainiffs,"
and saonetimes together with the PCI Phaiiffs, "Plaintiffs"). Phintiffs allegedlyfear that such
discplinary acton will follow a determiration that Phintiffs' unspecified and/or hypothetical
attorneyadvertisement®r advertising methodsiolate the Louisiana Supreme Court's newly
amendedlawyer adveiising rules! which do notbecane effecive until Octoberl, 2009. [See
Exhibit A, Compiled Copy of Amended Rules, as publicly available at
http://www.Isba.org/2007MemberServices/Advert0609/LARute§710-10-01-2009amended664-2009. pdj.

But the Phintiffs have not alleged and cannot show that they kabenited any
advertsements to be reviewed llge Louisiana State Bar Assod@t's Rules b Professimal
Conduct Committee (the "Committee") They have not alleged and cannot show that the
Committee has determined that gmgposed advertisements are oompliant. And theyhave
not alleged and cannot show that tineye beethreatend with discipline by Defendants. As a
resut, Plaintiffs impermissibly seek an advisory opinimn the casttutionality of the new

lawyer adverising rules wthout establishing anyealand substardl controversy Simply put,

! Specifically, the PCI Plaintiffs seek to prohibitefendants from enforcing the following lawyer
advertising rules: Rule 7.2(c)(1)(D), (E), (I), & (L), the prohibition on "portrayal of a judge or jury" in Rule
7.2(c)(1)(J), Rule 7.2(c)(10), and Rule 7.5(b)(2)(GedAmended Complaint, Rec. Doc. No. @9, 61]. Further,
the Wolfe Plaintiffs seek to prohibit Defendants from enforcing the following lawyer advertising rules: Rule 7.2(a),
Rule 7.2(c)(11), Rule 7.6(a) & (d), Rule 7.6(c)(3), and Rule BéeGomplaint, Case No. 88994, Rec. Doc. No.

1, &, 51, realleged in Amended Complaint, Rec. Doc. No. 6p1at

-2-

983164v.1



Case 2:08-cv-04451-MLCF-JCW  Document 73-2  Filed 07/14/2009 ;,Ra88.2-0k JDSUPRA

http://www.jdsupra.com/post/documentViewer.aspx?fid=743ccb7e-b766-4bae-9608-381b556909b4

Plaintiffs are without standing to sue, this mattis not ripe for adjudicain, and this Court
therefore lacks subject matter goliction. These suits should now be dismissed pursuant to
Rules 12(b)(1) and 12(h)(3) of the Federal Rules of Civil Procedure.

BACKGROUND

On June&6, 2008, in accordance with At V, Sections 1 and 5 of the Louisiana
Consttution of 1974, as well agd own inherent powers, the Louisiana Supreme Court adopted a
seres of amendments tots attorneyadvertsing rules ("the Rules") within a reenacted
Article XVI, Rule 7 of the Arcles d Incorporation of the Louisiana State Bar Assaocrat
(hereinafter LSBA"). [SeeExhibit B, Jine 26 2008 Order, at 1].The PCI Plainffs, followed
shortly thereafter by the Wife Plintiffs, subsequemy challenged paitular provisimns within
the newly amended attorney adv&rg rules, seeking declaratory and injume relief against
enforcement of those provisi® under 42 U.S.Cx 1983, and arguing that these prouwso
violate the First and Fourteenth Amendments of the United States itGbmist [See
Conplaints, Rec. Doc. No. 1, atl & Case No. 081994 Rec.Doc. No. 1, at 1].

The Rules originally were to become efigeton Decembet, 2008, but in light
of the constutional challenges raised in this consolidatedtion, the Louisiana Supreme
Court dedyed implementation of the Rules until OctobeP009, to allow an addinal period
for studyand congleraton ofaddtional amendments.SeeExhibit C, February 18, 2009 Order;
see alsdxhibit D, Februaryl8, 2009 Press Release, at 1].

On April 15, 2009, the LSBA presented to the lssama Supme Court ts
"Findings and Recommendations of the LSBA Rules of Professional Conduct Committee Re:

New Lawyer Advertising Rules and Constitutional Challenges RaiseteeEKhibit E]. The
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Louisiana Supreme Court accepted these recommendations andl ispgated and
corresponding amendmertts the Rules on Jurkand Jun&0, 2009. $eeExhibit F, June4,
2009 Order;see alsoExhibit G, June30, 2009 Order]. As stated by the Louisiana Supreme
Court, the newly amended Rules "balance the right of lawmgersuthiully advertise legal
services wih the need to improve the exigg rules in order to preserve the integof the legal
professia, to protect the public from unethical and potentially misleading forms of lawyer
advertsing, and to prevent eriom of the public's confidence and trust in the judicial system.”
[SeeExhibit H, June 4, 2009 Press Release, at 1].

Following the actn of the Lousiana Suprem Court, the WolféPlaintiffs were
allowed to amend their agplaint on Jun&6, 2009. [Rec. Doc. No. 66]. The PCPIlaintffs
were allowedd amend their complaint on Jurid®, 2009. [Rec. Doc. No. 8]. Eachamended
conplaint raiss the same congttional challenges and requests the same relidgfsasrginal
counterpart

Plaintiffs have notallegeal that theyhave submitted anyadvertisements to the
LSBA Committee for reviewthat the Committee has found anltbeir advertisements to be
noncompliant, or thatDefendants havtdreatened dicipline against any of the Plaifg under
the new lavyer adverising rules At this time, the only threat that exigssPlaintiffs’ subjecive
fear that thei future hypothettal advertsements @y run afoul of the challenged rulesnce
they becane effecive on Octobed, 2009 Thus, this matter is notipe r adjdicaton,
Plaintiffs lack standing, and there is no case or controversy for this Court to conagléne
United States District Court for the Middle Dist of Florida recenly recognized in a very

similar suit,see Harrell v. The Florid®8ar, Case No. 3:.08v-15-J}34TEM (M.D. Fh Mar. 31,
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2009)[attached hereto as Exhibit Rlaintiffs’ complaints musbe dismissedor lack o subject
matter jurisdidbn.

LEGAL ARGUMENT

The Court Lacks Subject Matter Jurisdiction Because There Is Ndusticiable Case
Or Controversy Before It.

Article Il of the United States Constitution confines federal courts' juricaditd
"cases" and "controversies.'U.S. ConsT. art. lll, @2. To give meaning to thé&ase or
controversy requrement set fah within Article 11, federal courts have developed jcistbility
doctrines. See United Transp. Union v. Fost&05 F.3d 851, 857 (5th Cir. 2000). These
justiciability doctrines include, as applicable in the instant matter, standing and ripeness
doctines. See id see also Lujan v. Defenders of Wildli®4 U.S. 555, 560 (1992).

Standing and ripeness are essentiammmnents of federal subjectatter
jurisdiction, and the lackfoeither can thus be raised at anye, by a payt, or bythe courtsua
sponte Sommers Drug Stores Co. Emp. Profit Sharing Trust v. Corri§88 F.2d 345, 348
(5th Cr. 1989);see also Cinel v. Connick5 F.3d 1338, 1341 (5th Cir. 1994Rlaintiffs bear
the burderof establising both standingand ripenessinder Arttle I11.> DaimlerChrysler Corp.

v. Cung 547 U.S. 332, 342 (20Q6FW/PBS, Inc. v. Dallgs493 U.S. 215, 231 (1990)As
shown below, Plaiiffs have notsatsfied and cannosatisfy this burden. Accordingly, this

Court lacks subject matter jurisdich and should dismiss these colidated suits at this time.

2 Further, the United States Supreme Court "presumel[s] that federal courts lack jurisdiction unless the
contraryappears affirmatively from the recordRenne v. Geary501 U.S. 312, 3161091) (internal quotations
omitted).

% In addition, this Court should dismiss these consolidated claims at this time for prudential r&€asons.
Int'l Soc. for Krishna Consciousness of Atlanta v. Ea&®@$ F.2d 809, 817 (5th Cir. 1979). Given the lack ¢f an
specific allegations regarding any particular advertisements at this time, this Court should "delay resolution of
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A. All Plaintiffs Lack Standing To Sue

To havestandingto sue a plaintff bears the burdenf@stablishing three separate
elements. See Lujan504 U.S. at 560FW/PBS, InG.493 U.S.at 231 First, a phintiff must
have suffered an "injury in fact" "an invasim of a legally protected interest which is (a)
concrete and particularized; and (@gtualor imminent, not "conjectural” or "ippthetcal.™"
Lujan, 504 U.S. at 560 (quotingVhitmore v.Arkansas 495 U.S. 149, 155 (1990)) (other
citatons omited). Second, a a@htff must establish a causal connrient between the
conplained of conduct and the injury allege&ee id. More partcularly, the injury must be
"fairly . . . trace[abé] to the challenged actionfdhe defendant, and not. the] resut [of] the
independent action of s@ hird partynot before the court."Simon v. Eastern Ky. Welfare
Rights Org, 426 U.S. 26, 442 (1976). Lastly, a plaiiit must establish that it is Kely" ! not
merely "speculage" ! "that the injury will be 'redressed by a favorable degisioLujan, 504
U.S. at 561 (quotin§imon 426 U.S. at 38, 43).

Thesethree elementsare minimum case or controversy requirements under
Article 11l of the Unied States Conistition, and they must be ssfted whether Plaintfs assert
an asapplied or facial challenge to the advertising rules in questSee Members of the City
Council of the City of Los Angeles v. Taxpayers for Vincééé U.S. 789, 796 (89)
(conclding that, even when a plaiffitasserts a facial challenge to a regwolat that plainiff
must sill satisfy the general rule that "a ilifant only has standing to vindicate his own

constitutional rights")see also White's Place, Inc. v. Gdav222 F.3d 1327, 1330 (11th Cir.

constitutional questions until a time closer to the actual occurrence of theedispent, when a better factual
record might be available . at 821 (internal quotations omitted). Stated simply, to avoid premature adjudication,
these consolidated cases must be dismissed at this time.
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2000) (stating that "even in a first amendment context the ipettye-plaintff requirement
cannot be ignored").

In the instant matteeachPlaintiff must establish standing faachchallenged
rule. See FW/PBS, Inc493 U.S. at 231Brazos Valley Coal. for Life v. City of Brya421 F.3d
314 (5th Gi. 2005). Morris Bart, Morrs Bart, L.L.C., Willam N. Gee, Ill, William N.
Gee\lll, Ltd., Scott Wdfe, Jr., and Wble Law Group each assert standing based upon
nonspeified current and theoretal future advertsing canpaigns. Public @izen, Inc. brings
forth its claims upon a more amorphous, associational standing basis under \akgdrt$ that
the challenged rules deprive its memberamfroeceiving informabn contained in attorney
advertsements. As shown below, none of the Plaffg can establish the requisite elements of

standing.

1. Plaintiffs’ UnspecifiedCurrent A nd/Or Theoretical Future
AdvertisementsAr e Not A Sufficient Basis For Standing.

First, asto Haintiffs' current and theoteal advergsements, no injurin-fact has
been established. Wiitregard to a challenge to a rule or statute under which one might be
prosecuted, a case or controversy exists only where there is a credible threat iordaadjst of
prosecution for engaging in a course of conduct, rather than imaginary or spedats of
prosecution. Babbitt v. United Farm Workers Nat'l Unipd42 U.S. 289, 2989, 302 (1979);
see also Monk v. Housto840 F.3d 279, 282 (5th Cir. 200@olding that, generallyan issue is
not fit for decsion "if it rests upon contingent future events that may not occur &spatéd, or
indeed may not occur at all"). In the First Amendment context, an actual controversy may be

found to exst and pe-enforcement reaw o a law may be granted only if the challenged
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conduct is likely to have an obj@atly chilling effect upon protected First Amendment agjivit
Wilson v. State Bar of Georgia32 F.3d 1422, 1428 (11th Cir. 19983 also Geiger Jowers
404 F.3d 371, 375 (5th Cir. 2005) (finding that pldintacked standing to seek prospective
injunctive relief for a First Amendment Jetion where he had not shown a likelihood of future
harm via a real or immediate threat that defendants waaillate his First Amendment rights in
the future). Where there is no credible threat to the exercise of First Amendment rights, the court
shoud find that there is no justable controversy Laird v. Tatum408 U.S. 114(1972).

Even facial challengeto governmental aains brought on First Amendment
grounds require a concrete rather than a specail@jury to the litgant. United Public Workers
v. Mitchell 330 U.S. 75 (1947). Téirule oflaw was succindy set forth by the Supreme Court
in United Public Workerswherein the Court stated that "[flor adjudioat of consitutiona
issues 'concrete legal issues, presented in actual cases, not abstractions' are requisite.” 330 U.S
at 8390. The Court further stated that it would pass upon theittidieality of statutes alleged
to violate First Amendment freedas "only when the interests ofigjants require the use of this
judicial authoriy for ther protecton against actual interferenced. at 89*

In the instant matter, Plaiffs havesuffered no injunyin-fact. Plaintiffs have not
allegedthat theyhave filedany advertisementfr review under the rulesr that theyhave

receivedwritten notce d their noncompliance with ay of the challenged rules. Moreover,

* United Public Workersvas decided in a paiifal speech context, and the Court further stated that:

A hypothetical threat is not enough. [The Court] can only speculate as to the kinds of political
activity the appellants desire to engage in or as to the contents of their proposed public statements
or the circumstances of their publication.

United Public Workers330 U.S. at 890.
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Plaintiffs have not Beged that theyhave een submited any advertisementto the LSBA
Committeefor an advisoryopinion or conpliance review Plaintffs have not alleged that they
have been subjected to or threatened with any disciplinagnaetiated to theiadvertiserants
or ther advertising methods. AnElaintiffs have offeredho evidencethat the challenged rules
will be interpretedas Plainiffs allege.

As was the case in the recemhatterof Harrell v. The Florida Bay Phintiffs' fears
of being found to be iwiolation d the challenged rak are erntely subjectve at ths time and
"based on . . . rank specuat’ as to how the challenged rules will be implemented. Case No.
3:08¢cv-15-J-34TEM, at 44 n.36, 451 (holding that Paintiffs, including Public Ciizen, Inc.,
had no standing to syesee also Bell v. Legal Advertising Com@98 F.Supp. 1231, 12387
(D.N.M. 1998) (hdling that in an aspplied challenge, a lawyer must first exhaust
administrative remedies, stating that "a failure to require exbaust available state remedies
has the potential to embk¢a court] to an unacceptable extent in the operations of [a] state bar,"
and disapproving fothe suggesin that a court was required to entertain a federal lawsuit
anyime a state bar acts in aallegedly unconstitutional manner in disapproving an
advertsement). There is simply no actual or imminent injury at thied, and Plaintfs have
failed to establish standing to sueSeelujan v. Defenders of Wildlife504 U.S. 555, 564
(1992)

Sewond, Paintiffs have failed to show that their alleged injury is fairly traceable to

the challenged conduct. An injury is "fairly traceable" to challenged conduct only when the

®> Compare Zauderer v. Office of Disciplinary Counsel of the Supreme Court o#®@hib.S. 626, 6336
(1985) andPeel v. Attorney Registration & Disciplinary Commissid lllinois, 496 U.S. 91, 988 (1990) (wherein
attaneys sought review of advertising rules after being disciplined for particular advertisements and, accordingly,
had standing).
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injury resuted from an allegedly uncongutionalreguhtion in a concrete ahdenonstrable way.
See Warth v. Seldid22 U.S. 490, 504 (1975). More succinca plaintff must show that, but
for a defendant's reguiah and/or conduct, there is a subs@mrobability that the phintiff
would not be injured.See id.Lujan, 504 U.S. at 561. Failure to show such a causalopsitip
between injury and challenged conduct is fatal to a piesntonsttutional claim. See Warth
422 U.S. at 504.

Here, Plainffs have failed to establish this second standing requiremenudr
the same reason as they failed to establish the first element: they have failedffoadgriaicts
under which anycurrent, concreténjury is causally connected to any Defendants' aans.
Plaintiffs allegeno submissins forreview by the LBA Committeeand no threatened discipline
of any sortby Defendants.Plaintiffs rely only on specul@n as to whether their advesgments
would be acceptable under the challenged rules. Moreover, it is undisputed thdtsRtaimot
be subject to dcipline for seeking advisopinions fran the LSBA Committeeregarding such
advertsements. SeeRule 7.7(b) and (g).Simply put, Plainffs have not met their burden of
establishing an injurin-fact, fairly traceable to Defendants' actions.

Lasty, Plaintiffs fail to establish standing because they cannot show that their
alleged injury would be redressed by gnagtthe relief requested.’[l]t must be 'likely," as
opposed to mrely 'speculate,’ that the injury will be ‘redressed by a favorable aetis
Lujan, 504 U.S.at 561 Here, such redressibyliis speculave at best. Indeedlaintiffs have
failed to allege that, even if the challenged rules were set asideytispecified current and/or
future hyothetcal advertisements would ogly with the othernew lawyer advertising rules.
Accordingly, ewen if this Court were to invalidate the eal preseity challenged, Plairffs'
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advertsements still might be determined to be-+gompliant under the rulesCf. KH Outdoor,
L.L.C. v. Clay Couty, Fla, 482 F.3d 1299, 1304 (11th Cir. 2007) (holding that the piaint
lacked standing because the advertisements in question did not conmpbtheit, unchallenged
requrements of an ordinance, and because invalidation of the challenged requiveouwdthtsot
resut in approval 6the adveisements).

In sum, Plainffs Morris Bart, Morris Bart, L.L.G Willam N. Gee, I,
William N. Gee, I, Ltd., Scott Wike, and Wolfe Law Group, L.L.Ccannot establish any
element of standing to pport thei curent challenges to the new lawyer adigery rules.
Accordingly this Court lacks subject matter jurisdbet over this matter at thignte and should

dismiss the condidated complaird.

2. Public Citizen, Inc. Lacks Associational Standing

Plaintiff Public Ciizen, Inc. has failed to establish that it has assomcat
standing to suat this time A corporate @intiff only has standing to sue on behaffits
members whef(a) its members would otherwise have standing to sue in their own right; (b) the
interest[s] it seeks to protect are germane to the orgamzapurpose; and (c) nledr the claim
asserted nor the relief requested requires thécyation of individual members in the lawsuit.”
Hunt v. Washington State Apple Advertising ComAB2U.S. 333, 343 (1977). Here, Plaffg
cannot show that anyf @ublic Citizen's members have standing to sue.

Though Public Cikzen, Inc. claims to have "approximately 270 [members] in
Louisiana[,]" [Rec. Doc. No. 69, at3], and though Plairffs as®rt that these members' First
Amendment right to receive information has been impacted by the challenged rulesfsPlaint

have failed to iderfty a willing speaker for those memberho woutl otherwise have standing
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SeeVirginia State Bd. of Pharmacy Virginia Citizens Consumer Council, Inel25 U.S. 748,
754 (1976);Florida Family Pol'y Council v. FreemamNo. 0714830, 2009 WL 565682, at *6
(11th Cir. Mar. 6, 2009) ("For a recipient of speechto denonstrate injuryin fact for standing
purposes it must show .. an otherwise willing speaker whose speech was chilled by the
challenged regulation. . ."). Here, Public Cizen, Inc. has ideifted Morris Bart, Morris Bart,
L.L.C., William N. Gee, lll, and William N. Gee, lll, Ltd. as the willjrepeakers. But fdhe
reasons iderfted above,these Raintiffs do not satsfy the standing requirement They,
therefore, cannot supply standing for Publiazén, Inc.

Moreover, Public Ciken, Inc.'s argument that its members are harmed by a
broad "chilling effect” on all lawyer advertisements is also faultFirst, the is only a
generalized grievanceSeeWarth v. Seldin422 U.S. 490, 499 (1975)Such a generalized
allegaton of harm does not specifically apply to Publicif&h, Inc.'s 27Q.ouisiana members;
rather, 1 applies to th@ublic at large. Though Public @ién, Inc. alleges that consumengyht
at sone pant in the future, be denied access to adsements frsm Morris Bart, Morris Bart,
L.L.C., William N.Gee, lll, and/or Wilm N. Gee, lll, Ltd., "Public Citzen][, Inc.] fails to
identfy the specific and particularized harm its members have suffered or are in imminent
danger 6 suffering.” Harrell v. The Florida Bay No. 3:08cv-15-J-34TEM, at 53(holding that
Public Ciizen Inc. lacked associahal standing) Public Citzen, Inc.'s alleged harm, then,
"appears to be to their interest in ensuring that the government does lat¢ the First
Amendment, and in sweeping uncangional legslation from the books, neitherfowhich is
sufficient to sasfy Article IIl." Id.; see also Lujan504 U.S. at 5734, Int'l Soc. for Krishna
Consciousness of Atlanta v. Eavé61 F.2d 809819 (5th Cr. 1979) Warth 422 U.S. at 501
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(stating that Article Il requires a plaifitto "allege a dishct and palpable injury to himself,
even if it is an injury shared by a large class of other possiglanlis™).

Public Ciizen, Inc. also fails to establish standing through its reliance on the
overbreadth doctrine and the agsertthat the mere existencd the challenged rules causes
injury. See Taxpayers for Vincedit6 U.S. at 798Indeed, such an assertion has no place in the
instant matter; the United States Supreme Court has determined that the overbreadth doctrine is
inappopriate in canmercial speech casesSee Bates v. State Bar of Arizod83 U.S. 350
(1977); Waters v. Churchill511 U.S. 661 (1994) (stating that "the possipilitat overbroad
regubations may chill conmercial speech [has not] convinced [the Court] xterad the
overbreadth doctrine into the commercial speech area").

Moreover, even if this overbreadth argument raveentertained, Public
Citizen,Inc.'s claims would gt lack standing, as it has failéd assert a concrete, specific injur
arising from the challenged rules. The overbreadth doctrine is only an exception to ordinary
prudential considerations of judicial administratidn "[o]f course, [Article] 1ll's requirement
remains: the plaintf still must allege a digact and palpable injury to hiral." Warth 422 U.S.
at 501;see alsdvlichael C. Dorf,Facial Challenges to State and Federal Statutés Stan. L.
Rev. 235, 247 (1994) ("Prudential considenas cannot, of course, trump catistional ones.").

The overbreadth doctrine cannot altee tequirements of standing underidlg Ill. Taxpayers
for Vincent 466 U.S. at 799.

The only identfied basis for a claim foany specific injury to any foPublic
Citizen Inc.'s members in this mattercisntained in theBart/Geeallegatons of speculate
harm. Asshownabove, those allegans areinsufficient to establish a concrete injury and to
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satisfy consttutional standing requirements.Neither Public Cikzen, Inc. nor the individual

Plaintiffs have standing, and their claims must be dismissed.

B. This Court Should Dismiss the Complaint88ecause The Dispute Is Not Yet
Ripe.

Another aspect of justability, the ripeness doctrine, is "drawn bothrfr@rticle
lIl limitations on judicial power and from prud@htreasons for refusing to eaxese
jurisdiction.” Reno v. Catholic Social Services, If809 U.S. 43, 57 (1993) (citationsibted).
The purpose of the ripeness doctrine is to "prevent[] federal courts from rendering impermissible
advisoryopinions and washg resources through riew of potential or abstract disputesNat'l
Advertising Co. v. City of Miam#02 F.3d 1335, 1339 (11th Cir. 20086ited in JPMorgan
Chase Bank, N.A. v. Oklahoma Oncology & Hematoldlgy H06-0645, 2008 WL 4056330, at
*5 (S.D. Tex. Aug. 25, 2008).

To be rpe for adjudicaon, a claim must not be prematuaad the injury cannot
be speculave. See Abbott Lab. v. Gardne387 U.S. 136 (1967pverruled on other groungs
Califano v. SandersA30 U.S. 99 (1977)see also City of Los Angeles v. Lyo#81 U.S. 95,
101-02 (1983) (citations mitted) (hotling that, to allege a case or controversy suffitjerat
plaintiff "must show that he 'has sustained or is immediately in danger of sustaimagisect
injury' as a result fothe challenged officialanduct and the injury or threat of injury must be
both 'real and immediate,’ not 'conjectural’ or 'hypotheticak"¢ourt "should dismiss a case for
lack of 'ripeness' when the case is abstract or hypothetigtdrik v. Huston340F.3d 279, 282

(Sth Qr. 2003).
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As with standing, Plairfts bear the burdenfaestablishing that their claims are
ripe for adjudicabn. SeeFW/PBS, Inc. v. Dallags493 U.S. 215, 231 (1990)Phintiffs have
failed to satisfy this burdelaintiffs have not allegetl and cannot show thatthere haseen
any action upon, let alone review any oftheir advertsements.Moreover, Padintiffs have not
alleged! and cannot show that theyhave been subjected to or threatened with any
discplinary acton related to theiadvertisementsThe constitutional harnBlaintiffs allegeare
purely hypothetical. Further, Plaiif¢ will face no hardshifgf these claimsare dismissed: if
Plaintiffs ever submit any advesements to the appropriate thority for review or theyare
actually threatened witdiscipline arising from a na-compliant advertisementhen! and only
then! might theybe able to articulate a concrete clamtring before the appropriate court

Whether an issue is ripe for jodl review depends on (1) "therfgss 6 the
issues for judicial decisip" and (2) "the hardship to the parties of hktlding court
consideration.” Anderson v. Sch. Bd. of Madison Couri§7 F.3d 292, 296 (5thitC 2008)
(quotatons amitted). The "fitness" determinatio is the same as the standing inquiry: a
determinabn of whether a plaiiff has saisfied the Aricle Il requrements. See Nat'l Park
Hospitality Ass'n v. Dep't of Interipb38 U.S. 803, 808 (2003) ("The ripeness doctrine is drawn
both from Aricle Il limitations on judicial power and fne prudenial reasons for refusing to
exercise jurisdiedon.") (internal quotation mitted). As esthlished above, Plaiifits in this
consdidatedmater have failed to satisfy these requirements.

In addiion, courts ao consider the flowing factors in determining whether a
case is ripe for adjudidah: "(1) whether delayed review would causdship to the pintiffs;

(2) whether judicial intervemn would inapproprtely interfere wi further administrative
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acton; and (3) whether the courts wadlenefit from further factual development of the issues
presented."Ohio Forestry Ass'n v. Sierra Clu23 U.S. 726, 733 (1998).

Plaintiffs have failed to show that these coidated cases aregipe br
consideration under these factors as well. Fastpreviously showrPlainiffs have failed to
allege facts necessary to establish a @goisinal injury for standing. Adddnally, Plaintffs
have failed to show that theyill suffer any undie hardship from withhdding adjudicaibn at
this time: to the contrarythey will be able to bring their claims again upon further factual
development. And despite Plaffg' claims that theyhave seHcensoredheir advertsementdor
fear that theymay not comply withthe challenged rules, thegnore the fact that thelyave the
option to submit their advasgements to the SBA Committeefor an advisory opinion, wiiout
risking any sort of disciplinary consequences, to determine whether or not #sinfight be
well-founded.

Such an a@n would also give this Court the benefit of knowing whetter
LSBA Committee would find Plainffs' advertsements to be cgshant or whether the
Committee would issue a report of roompliance to Defendants fatisciplinary proceedings.
As the Supreme Court held Abbott Laboratories v. Gardnga "basic rabnale” d the ripeness
doctrine is "to protect [administrative] agencies from judicial interferendeamnadministrative
decision has been formalizedhd its effects felt in a concrete way by the challenging parties.”
387 U.S. 136, 1489 (1967) overruled on other ground<alifano v. Sanders430 U.S. 99
(1977) Indeed, if this were an applied challenge, the Plaifi¢ would be required to show
exhausion of administrative remedid3i.e., submissiao of their advertisements for preview
by the Bar Committee before seeking relief in coiBeeBell v. Legal Advertising Comr098
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F. Supp. 1231, 12387 (D.N.M. 1998) (holding that in an-appliedchallenge, a lawyer must
first exhaust administrative remedies, stating that "a failure to require eahanfstvailable
state remedies has the potential to embroil [a court] to an unacceptable extent in the opkrations o
[a] state bar,” and disapproygiof the suggestion that a court was required to entertain a federal
lawsuit anyime a state bar acts in an allegedly undtuigtnal manner in disapproving an
advertsement).

Plaintiffs’ impatence aside, there has been no action, by Defendatlis bE§BA
Committee through which a concrete case or controvéiay been formed. Wibut anysuch
acton, the claims before this Court are premature, speeelaand hypotheticaDthey are not

ripe for adjudicabn. Thusthis Court has no authority to act

Il. Federal Courts Should Avoid Rendering Advisory Opinions

Finally, as a corollary to standing requirements,idet Il of the United States
Consttution requires that federal courts not issue advisory amni®&ee Flast v. Coher392
U.S. 83, 95100 (1968). Indeed, the "abstract constitutional principles’hivithe concept of
standing "reflect a traditnal mistrust of roving judicial camissions and advisoryppinions."
Thomas v. Johnsto®57 F.Supp. 879, 902 (W.D. Tex. 1983). Any iaatbefore acourt nust
be presently and currénta "live controversy" for that court to "avoid advisory opmsoon
abstract proposdns of law." Hall v. Beals 396 U.S. 45, 48 (1969) (per cam). To be sure,
"[tlhe purpose of the standing doctrine is to ensheg tourts do not render advisapinions
rather than redwe genuine controversies between adverse partiésijan v. Defenders of

Wildlife, 504 U.S. 555, 598 n.4 (199Blackmun, J., disseiniy).
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Federal courts have no power to render advisory amsnidnited States Nat'l
Bank v. Independent Ins. Agents of Am.,,1808 U.S. 439, 446 (1993) (quotifyeiser v.
Newkirk 422 U.S. 395, 401 (1975)), and will even @vaonadvisory opinions when
constitutional quegins are at stake.See Ashwander v. AY 297 U.S. 288, 347 (1936)
(Brandeis, J., concurringlzomez v. Dretked22 F.3d 264, 267 (5th Cir. 2005) (recognizing "the
familiar canon of congutionalavodance™). Thus, "[w]hen the federal judicial power is invoked
to pass upon the valigtof acions by [other branches of government], the rule against agvisor
opinions implements the separatioh powers prescribed by the Coihstion and confines
federal courts to the role assigned them byckrll." Flast 392 U.S. at 96. Further, "[i]t ot
the habi of the court to dede quedbns of a constutional nature unless aldately necessary to
a decisio of the case.'Burton v. United State496 U.S. 283, 295 (1905).

By bringing suit at thisitne, Plainiffs seek an impermissible advisorpinion
from this Court. Further, Plaifits prematurely ask this Court to pass upon the constitutignalit
of proposed lawyer advésing rulesthat are not in effect and have not caused any harm to
Plaintiffs. A decisio from this Court is entely unneessary at tisitime, and these consolidated
cases should be dismissed accordingly.

CONCLUSION

For the reasons stated above, the Hffsnin the two consolidated suits have
failed to establish that any actual controvepsgsenly exists as a resultfahe challenged
amendments to Losiana's attorney adveing rules. This matter is notpe or adjudicaibn

and Plainiffs are without standing to sue. Accordinglpefendants are emled to dismissal o

-18-

983164v.1



Case 2:08-cv-04451-MLCF-JCW  Document 73-2  Filed 07/14/2009 ,Rage k:Qf DSUPRA

http://www.jdsupra.com/post/documentViewer.aspx?fid=743ccb7e-b766-4bae-9608-381b556909b4

Plaintiffs’ complains pursuant to Ruée12(b)(1) and 12(h)(3)of the Federal Rules of Civil

Procedure, and Defendants pray that this Court now issue an Order to that effect.

Dated: Julyl4, 2009

Respedully submitted,

[s/Phillip A. Wittmann
Phillip A. Wittmann, T.A., La. Bar No. 13625
Kathryn M. Knight, La. Bar No. 28641
Matthew S. Almm, La. Bar No. 31013

Of
STONE PIGMAN WALTHER WITTMANN L.L.C.
546 Carondelet Street
New Orkans, Lowgiana 7013(B588
Telephone: (504) 583200
Facsimile: (504) 58B361

Attorneys for Louisiana Attomy Disciplinary
Board, Billy R. Pesnell, and Charles B. Plattsmier
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/s/ Phillip A. Wittmann
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