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Failure to Investigate - A Trap for 
Complacent Board Members
By: Virginia B. Evans and Gina L. Simms

You are a hospital CEO, spending a quiet afternoon in your office when a disgruntled 

member of a local medical practice barges in and begins complaining that he is 

being treated unfairly. He tells you that he is not getting the same amount of time in 

the Cardiac Cath Lab as other physicians, that another physician got a better sign-on 

bonus than he did, and that the space that he rents from the hospital is smaller than 

a neighboring practice's space. Inwardly, you sigh, while outwardly you listen 

attentively. In the back of your mind you are hoping that maybe this will all blow over 

by next week. However, because you are conscientious, you report "Dr. Smith's" 

complaint to the Board of Directors at their next meeting. Together, you and the 

Board discuss whether and how to investigate his complaint. Everyone hopes that 

Dr. Smith will let things go. The allegations are meritless. He is just unhappy. Other 

matters rise to the Board's attention and weeks later, Dr. Smith's complaints remain 

largely ignored.

What potential jeopardy does the Board face by the organization's failure to 

investigate? Ignoring complaints can create a trap for unwary board members and 

executives. What if Dr. Smith has really identified a Stark
1
 problem?

The National Whistleblower's Center reports that 89.7 percent of all employees who 

eventually file a civil action against their employers initially reported their concerns 

internally and filed suit only after the employee perceived that he or she would not 

attain satisfaction through employer channels. In our example, Dr. Smith may not be 

a hospital employee but the same risk of a civil suit against the hospital and 

individual executives applies. The risk of ignoring Dr. Smith is that, as a complainant, 

he is much more likely to file a qui tam action under the False Claims Act if hospital 

management or board members fail to take action. Under the False Claims Act, Dr. 
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Smith may bring an action for treble damages and $5,500 to $11,000 in penalties for 

each claim, as well as seek attorney's fees and costs.
2

Under the Responsible Corporate Officer Doctrine (RCO), executives and board 

members may be held liable for the illegal acts of the organization even though an 

executive or board member had no role in, or awareness of, the underlying violation. 

Although civil actions under the Responsible Corporate Officer theory, also known as 

the Park Doctrine,
3
 have been mainly focused on violations under the Federal Food 

Drug and Cosmetic Act, the potential for personal jeopardy should cause the Board 

and management to think carefully about the failure to investigate complaints; 

especially Stark allegations. RCO-based enforcement theories create significant 

fiduciary liability and compliance risks for officers, directors and key employees of 

hospitals and health care systems. The government has increased resources for 

investigating allegations of health care fraud and has enhanced permissive exclusion 

authority. Recent statements by the government reflect that the time continues to be 

ripe for prosecuting individuals for corporate noncompliance, either through direct 

proof of knowledge of questionable or illegal practices or through a strict liability 

standard (i.e., by virtue of their authority in the corporate hierarchy).
4
 Board 

members need to listen carefully when complaints come to their attention and 

identify the most effective way to carefully investigate the complaints and react

appropriately.

The recent case of Wal-Mart de Mexico is a good example of the dangers of ignoring 

allegations that need to be internally investigated and the need to adequately react 

to and remediate any wrongdoing uncovered. Wal-Mart Stores Inc., CEO Mike Duke 

and Chairman of the Board Robin Walton recently announced at Wal-Mart's annual 

meeting that the company was "committed to compliance." Their statements 

followed an April 2012 New York Times article alleging that the world's largest 

retailer failed to notify law enforcement after finding evidence that Wal-Mart 

managers had authorized millions in bribes to Mexican officials in order to secure 

building permits, and a regulatory filing that several executives, including Duke and 

Walton, are the targets of shareholder derivative suits seeking to change corporate 

governance. The lawsuits charge that the executives neglected their responsibilities 

in handling the alleged bribery scandal.
5
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The Board has a duty of care to make a reasonable inquiry when confronted with 

information about a possible risk. In other words, directors should make inquiries of 

management to obtain the information necessary to satisfy this duty. "A director's 

obligation includes a duty to attempt in good faith to assure that a corporate 

information and reporting system, which the board concludes is adequate, exists, 

and that failure to do so under some circumstances may, in theory at least, render a 

director liable for losses caused by non-compliance with applicable legal 

standards."
6
 The organization may be at risk, and in extreme circumstances, the 

directors may also be at risk if they fail to reasonably oversee the organization's 

compliance program or merely act as passive recipients of information.
7
 This makes 

ignoring potential Stark violations very risky.

Thus, when the Board is provided with information that someone is complaining 

about a matter that may have Stark or False Claims Act implications, the first 

question that the Board should ask is whether there are processes in place to ensure 

that such complaints are fully investigated. The second question should be whether 

those processes are being followed by the individual(s) charged with investigating 

complaints. The third question should be if wrongdoing is uncovered, does the 

organization have mechanisms in place to ensure appropriate reaction to and 

remediation of the wrongdoing. Finally, do the processes in place ensure that the 

Board will have notice about developments as the matter unfolds?

An organization's compliance policies and processes should include an investigative 

policy. This policy should outline the circumstances under which an internal 

investigation will be conducted, who will conduct it (internal counsel v. outside 

counsel), and how the investigation's findings and conclusions will be reported to the 

Board. Including an investigative policy in the organization's compliance policies 

protects the Board by clearly outlining the organization's processes in place to 

receive complaints, such as a hotline and the adoption of whistleblower protections. 

The Board should fully understand and be comfortable with management's process 

for evaluating and responding to identified violations of organizational policies, as 

well as applicable state and federal laws.
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Boards should use their compliance programs as value-added propositions when 

fulfilling their duties. In order to strengthen a Board's ability to assess ongoing or 

emerging risks, the substance of any complaint may be reviewed in the context of 

the larger organization. This should be done under attorney-client privilege by 

outside counsel. The root causes of any compliance breach can then be addressed, 

and controls woven back into compliance policies and procedures to prevent further 

risk to the organization and its Board members.
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