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I. Tax Changes
The tax changes found in the new legisla-

tion focus on the universal health insurance 
coverage mandate and revenue raisers, some 
health-related and others not. Certain changes 
are expected to have the greatest impact.

A. Beginning in 2011
Beginning in 2011, a fee will be levied 

against drug manufacturers and importers 
based on market share. The total fee assessed 
for 2011 will be $2.5 billion and will gradu-
ally increase until it peaks in 2018 at $4.1 
billion. In 2019, the fee will decrease to $2.8 
billion and will remain constant thereafter.3

B. Beginning in 2013
1. Federal Sales Tax on Sales 
of “Medical Devices”

Manufacturers and importers of medical 
devices will be taxed 2.3% of the sales price 
of any “taxable medical device” intended for 
humans.4 This tax will not apply to medical 

devices the IRS determines are of a type “gen-
erally purchased by the general public at retail 
for individual use” such as eyeglasses, contact 
lenses, and hearing aids.5

2. Loss of Deduction for Retiree 
Prescription Drug Plans

The Reform Act not only imposes ad-
ditional fees and taxes but also reduces or 
eliminates certain deductions. Currently, em-
ployers are entitled to an income tax deduc-
tion for the cost of providing a prescription 
drug plan to retirees even though they receive 
a tax-free Medicare Part D subsidy from the 
federal government. Under the new legisla-
tion, the amount allowed as a deduction for 
retiree prescription drug expenses will be 
reduced by the amount of the tax-free sub-
sidy payments received.6

3. Surtax on Investment Income 
of High-Income Taxpayers

As a revenue raiser, a surtax will be imposed 

on the investment income of high-income 
taxpayers. This tax will be a 3.8% Medicare 
contribution tax and will be imposed on the 
net investment income of certain individuals, 
estates, and trusts with income above speci-
fied thresholds. For individuals, the tax is 3.8% 
multiplied by the lesser of either net invest-
ment income or adjusted gross income in ex-
cess of $200,000 for single filers or $250,000 
for joint filers. Net investment income in-
cludes interest, dividends, royalties, rents, and 
net gain from the disposition of investment 
assets. The surtax is subject to individual esti-
mated income tax payment requirements and 
is not deductible for income tax purposes.7

C. Beginning in 2014
1. Industry-wide Fee on Health 
Insurance Providers

An industry-wide fee will be levied against 
health insurance providers with net premium 
income from health insurance of more than 
$25 million. For purposes of this fee, health 
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insurance does not include coverage for a 
specified disease or illness only, hospital 
indemnity or other fixed indemnity insur-
ance, insurance for long-term care, or Medi-
care supplemental health insurance. This fee, 
which will be apportioned based on net pre-
miums received during the preceding year, 
will be $8 billion in 2014. The fee gradually 
increases to $14.3 billion in 2018. Thereafter, 
the fee will be indexed for premium growth.8 

2. Employer Group Health 
Insurance Mandate

A “pay-or-play” tax will be imposed on em-
ployers that fail to provide affordable coverage 
to employees. (See section II.E.1.) This provi-
sion applies to employers with an average of 
fifty full-time employees during the preced-
ing calendar year and who are not offering 

“minimum essential coverage.” For purposes 
of determining whether an employer has fifty 
employees, business entities under common 
control must aggregate employees. “Mini-
mum essential coverage” is a plan where the 
employer covers at least 60% of the costs un-
der the plan and employee costs do not exceed 
9.5% of household income. The monthly pen-
alty is one-twelfth of $2,000 multiplied by the 
number of employees in excess of thirty.9

D. Beginning in 2018
A 40% excise tax will be imposed on “cov-

erage providers” for the cost of the employer-
sponsored health coverage to employees that 
exceeds $10,200 for single coverage and 
$27,500 for family coverage. These plans are 
often referred to as “Cadillac” plans. For pur-
poses of this tax, “coverage providers” include 
the health insurer for fully-insured plans, em-
ployers making the contributions for health 
savings accounts (HSA) or Archer medical sav-
ings accounts (MSA) contributions, and the 
person administering the plan for self-insured 
plans or flexible spending accounts (FSA).10 

II. New Employer-Sponsored Group 
Health Plan Requirements
Applicability and Grandfathered Plan Exclusion

Employer-sponsored group health plans 
(GHPs) subject to the Reform Act include 
both private and governmental GHPs, 

whether insured or self-insured. Those GHPs 
in existence on March 23, 2010, are “grandfa-
thered” (the “if-you-like-your-current-cover-
age-you-can-keep-it” provision) and are thus 
eligible for the limited grandfathered GHP 
exclusion (GPE).11 While the scope of the 
GPE appears extremely broad on its face, 
the regulations promulgated by the affected 
federal agencies — Department of Labor/
Employee Benefits Security Administration, 
Internal Revenue Service, and Department of 
Health and Human Services (“Agencies”) — 
severely limit what can and cannot be done 
in plan redesign and still maintain eligibility 
for GPE status.12

Employees covered under a GHP qualify-
ing for the GPE still satisfy the employee’s 
individual responsibility requirement, even 
if the GHP provides less coverage than 
required under the new legislation.13 (See 
section I.C.1.) Additionally, new employees 
hired after March 23, 2010, and their depen-
dents can still be covered under a GHP eligi-
ble for the GPE.14 Furthermore, dependents 
of an employee covered by an eligible GHP 
may be added to the employee’s coverage after 
March 23, 2010.15 Theoretically, those GHPs 
that can maintain GPE status should be able 
to achieve a permanent exemption from cer-
tain provisions of the Reform Act targeted 
at GHPs. However, the Administration has 
indicated that it expects that most GHPs 
will lose the GPE by 2014 and that the GPE 
might be temporary anyway.

While the GPE is a significant and perva-
sive concept in the Reform Act, it is neverthe-
less not all-inclusive. Since it is only available 
for certain requirements of the Reform Act 
and not for others, the significance of a par-
ticular requirement to a GHP must be con-
sidered in light of its availability. The new 
GHP requirements are outlined below, by 
their effective date.16 Those requirements for 
which the GPE is available are designated 
with the parenthetical “(GPE).” 

A. Beginning in 2010 
1. Automatic Enrollment

The Reform Act requires that employers 
with more than two hundred employees au-
tomatically enroll eligible employees in their 

GHP unless an employee opts out pursuant to 
a required opt-out notice.17 Since this require-
ment has no stated effective date, the effective 
date technically was the date of enactment. 
However, compliance is being delayed by the 
Agencies until regulations are issued.18

The following provisions are effective for 
GHPs with plan years beginning after Sep-
tember 23, 2010.

2. Annual & Lifetime Limits
No lifetime limits or annual limits on 

“essential health benefits” are allowed.19 
“Essential health benefits” is to be defined 
by Department of Health and Human Ser-
vices regulations. 

3. Retroactive Rescissions
 Retroactive cancellation of coverage is pro-

hibited except for fraud or intentional mis-
representation of material facts, and then 
only with prior written notice.20

 
4. Pre-Existing Condition Exclusions 

Through 2013, there are to be no pre-ex-
isting condition exclusions for employees 
under age 19 or dependents under age 19.21 
Beginning January 1, 2014, there are to be 
no pre-existing condition exclusions for any 
employees or dependents irrespective of age.22

 5. Coverage of Children to Age 26 
(Limited GPE)

GHPs offering dependent coverage must 
also permit coverage of children until their 
twenty-sixth birthdays. The child does not 
have to be a student or a tax-dependent of 
the employee and can be married. The child 
can be included on the parent’s plan even if 
coverage is available under that child’s own 
employer’s group health plan (if coverage 
is available under a plan sponsored by an 
employer other than a parent’s employer, a 
limited GPE is available only until January 
1, 2014).23 A HIPAA special enrollment 
period is required for any such children who 
have already ceased to be covered but are 
now re-eligible.24 GHPs are not required 
to cover the child’s spouse or children.25 If 
the covered child has not reached the age 
of twenty-seven before the end of the year, 
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the value of coverage is excluded from the 
employee’s income for the entire year for tax 
purposes, and benefits are excluded from the 
child’s income for tax purposes.26

6. Preventive Care — First-Dollar 
Coverage (GPE)

GHPs are to provide first-dollar coverage, 
i.e. no cost-sharing, for certain types of pre-
ventative care including certain well-child, 
adolescent, and female care, as well as cer-
tain immunizations.27

 
7. Nondiscriminatory Insured Plans (GPE)

There also can be no discrimination in favor 
of highly-compensated employees by insured 
GHPs, similar to the previously existing non-
discrimination rules for self-insured GHPs.28 
The IRS, though, has announced delayed 
enforcement of this requirement until after 
implementing regulations are issued.29

 
8. Claims Appeals/External Review 
Procedures (GPE)  

New benefit appeals procedures allow 
claimants to present evidence and oral testi-
mony as part of the appeal and require con-
tinued coverage during the appeals process.30 
GHPs will have to provide an external review 
process as part of the review procedures for 
denied claims.31 Written notice of these new 
rights must be provided.32

9. Patient Protections (GPE)
GHPs must now include a number of new 

patient protection features. For instance, if en-
rollees are required by their GHP to designate 
a primary-care provider, certain types of enroll-
ees may designate certain types of providers as 
their primary-care provider, i.e. pediatricians 
for children and OB/GYNs for women.33 In 
addition, there can be no preauthorization or 
increased cost-sharing required for emergency 
services, and no preauthorization or referral 
can be required for OB/GYN care.34

B. Beginning 2011
1. Reimbursement of OTC Drugs

Effective January 1, 2011, there can be no 
reimbursement for over-the-counter med-
icine (except insulin) by an FSA, health 
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reimbursement accounts (HRA), HSA, or 
MSA without a prescription.35

2. Form W-2 Requirements 
Beginning with 2011 W-2s, employers must 

report the aggregate value of employer-spon-
sored GHP coverage (solely for informational 
purposes) for the benefit of the covered employee. 
The IRS has announced that compliance will 
not be required until 2012 W-2s are issued. 36 

 
C. Beginning March 23, 2012
1. Benefits Summary

A new summary of benefits and coverage of 
no more than four pages, separate from the 
summary plan description already required 
by ERISA must be provided to applicants 
and enrollees in GHPs both at initial and 
annual enrollment.37 The style, content, and 
even format of this new summary will be 
specified in regulations.

 
2. Notice of Material Modifications 

A new notice of material modifications, sep-
arate from the summary of material modifi-
cations already required by ERISA, must be 
provided at least sixty days before the effective 
date of a material modification in coverage.38 

3. Quality Report (GPE)
The GHP must annually file a quality re-

port with the Department of Health and 
Human Services, reporting any plan design 
changes intended to improve outcomes, re-
duce hospital readmissions, reduce medical 
error, implement wellness programs, etc.39 
The effective date for this reporting require-
ment is to be in accordance with regulations 
required to be published by March 23, 2012; 
the actual effective date could be earlier.

 
D. Beginning in 2013
1. FSA Limitations

Effective January 1, 2013, FSA salary re-
ductions are limited to $2,500 per year. This 
is to be indexed to the consumer price index 
beginning in 2014. 40 

 
2. Exchange Notice (GPE)

Effective March 1, 2013, employers must 
provide written notice to their employees, at 

hiring, of the availability of state exchanges 
and of the employee’s right to purchase 
healthcare coverage through such an ex-
change. This notice must also inform the 
employee that he or she may be eligible 
for a subsidy through the exchange if the 
employer’s share of the GHP benefit cost is 
less than 60% of the cost of the individual 
plan and that, if the employee purchases 
coverage through an exchange without an 
employer-provided voucher, the employee 
will lose the employer’s contribution for 
health benefits.41 

E. Beginning in 2014
The Reform Act requires the states to estab-

lish health insurance exchanges by January 1, 
2014. These exchanges are generally designed 
to provide affordable health coverage to peo-
ple not covered under a GHP sponsored by 
an employer. Smaller employers, i.e. those 
with one hundred or fewer employees (states 
have the option to limit this to fifty employ-
ees), and individuals may purchase coverage 
through required state exchanges.42

1. Minimum Essential Coverage
While the Reform Act does not mandate 

that any specific benefits be provided, effective 
January 1, 2014, employer-sponsored GHPs 
must nevertheless offer “minimum essential 
coverage” in conjunction with the establish-
ment of the exchanges.43 “Minimum essential 
coverage” is to be defined in regulations.

 
2. Pay-or-Play Penalty

Employers are not required to offer any 
health coverage. If they do not offer “mini-
mum essential coverage” or the coverage 
offered is “unaffordable,” though, they will 
be subject to the “pay-or-play” penalty, effec-
tive January 1, 2014.44 (See section I.C.2.)

 
3. Reporting Coverage

If an employer does not offer “minimum 
essential coverage” to full-time employees 
and their dependents, the employer must 
confirm that such coverage is not offered and 
file a variety of other information in order 
to permit the assessment of the “pay-or-play” 
penalty against the employer.45

4. Free Choice Vouchers
Employers that pay part of the GHP cov-

erage cost must issue “free choice” vouchers 
to “qualified employees.”46 These vouch-
ers permit employees to purchase coverage 
through an exchange instead of their employ-
er’s GHP.47 If the employee chooses to partici-
pate in the exchange, the employer pays the 
redeemed voucher amount to the exchange, 
which must be the amount the employer 
would have contributed to its GHP, to the 
exchange.48 (If the employer contributes dif-
ferent amounts for different coverage options, 
the voucher amount must be the maximum 
employer contribution available to the em-
ployee.) The exchange pays any excess to the 
employee. These vouchers are excluded from 
the employee’s income to the extent they are 
used for healthcare and also are deductible by 
the employer.49

A “qualified employee” is an employee (1) 
whose household income is less than 400% 
of the Federal poverty level (400% of the fed-
eral poverty level was $88,000 in 2010 for a 
family of 4), (2) whose required contribution 
under the GHP is between 8% and 9.8%50 
of his or her household income, and (3) who 
does not participate in the employer’s GHP.51

5. Expiration of Limited Exclusions 
For Plan Years Beginning (PYB) after Janu-

ary 1, 2014, the limited GPE for restricted 
annual limits and for coverage for children 
until age 26 who have coverage available un-
der a plan sponsored by an employer other 
than an employer of their parents will no 
longer be available. The limitation on the 
pre-existing condition exclusion for covered 
individuals age 19 and older expires as well. 
There may also be no waiting periods in 
excess of ninety days.52

6. HIPAA Wellness Program 
Incentives (GPE)

Under the HIPAA wellness program regu-
lations, the permissible incentive for satisfac-
tion of a health standard increases from 20% 
to 30% (or as much as 50% by regulation) 
effective January 1, 2014.53 However, exist-
ing EEOC issues under the Americans With 
Disabilities Act continue.



7. Cost-sharing Limits (GPE)
Effective for PYB after January 1, 2014, out-

of-pocket expenses cannot exceed HSA cover-
age amounts (currently $5,950 for individuals 
and $11,900 for families), and deductibles 
cannot exceed $2,000 for single coverage and 
$4,000 for family coverage, as indexed.54

8. Clinical Trials Coverage (GPE) 
Effective for PYB January 1, 2014, GHPs 

must cover the routine costs of participation 
in certain approved clinical trials relating to 
life-threatening diseases.55

Conclusion
The Reform Act creates sweeping changes 

throughout many sectors of the U.S. econ-
omy, targeting both businesses and individu-
als. While many of these benefit mandates 
and notice and reporting requirements have 
already taken or will soon take effect, the 
country is still awaiting regulations to aid in 
the implementation not only of certain cur-
rently effective provisions but also of many 
others soon to take effect. The true impact 
of the Reform Act on the healthcare payor 
system will not really begin to be felt until 
sometime in 2013, as GHPs prepare for the 
January 1, 2014, effective date of the state 
exchanges and coverage mandates.
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