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RELIGIOUS LIBERTIES

THE StATE OF BrAINE: A CLOSER LOOK AT THE BLAINE AMENDMENTS AND |HEIR

MODERN APPLICATION
By Meir Katz*

overnments aid religious organizations in a wide variety
G of ways. For example, governments provide vouchers

that students can use to attend private schools,
support religious organizations that provide social services to
the needy, and provide funding to ensure that religious houses
of worship are safe from attack by terrorists and accessible to
the handicapped. All of these programs, and many more, are
permissible under the Establishment Clause of the Federal
Constitution. The Establishment Clause requires only that
government programs have a predominant secular purpose and
do not improperly advance religion.

But many of these programs have been struck down
under state “Blaine Amendments.” Written during the 1800s
in a period of tremendous religious strife, Blaine Amendments
appear in forty state constitutions.! Although their scope
and phraseology varies widely, they generally impose a per
se bar against government funding to a “religious sect or
denomination” or for any “sectarian” purpose. Some apply only
in the context of education, barring all funding to religious
schools even if the funding has a secular purpose and is
provided on a religion-neutral basis. Many impose a bar against
all funding to religious and faith-based organizations, again
regardless of the secular purpose for the proposed arrangement.
And despite the growing chorus of scholars who question their
constitutionality, the Blaine Amendments are very much a part
of the contemporary legal fabric.?

This article explores the important role that the Blaine
Amendments play in deciding modern church-state legal
questions. Part I takes a brief look at the colorful history of
the Blaine Amendments, describing their discriminatory intent
and enforcement. Part II then describes modern applications of
the Blaine Amendments and shows why many people of faith
find them a significant barrier to diversity in our ostensibly
pluralistic society. Part III considers questions regarding the
constitutionality of the Blaine Amendments as well as recent
efforts to repeal them.

I. A Short History of the Blaine Amendments

The Blaine Amendments have a dark and unfortunate
history. As the Supreme Court has explained, they “arose at
a time of pervasive hostility to the Catholic Church and to
Catholics in general.” They were both adopted on the basis
of anti-Catholic animus and enforced in a discriminatory
fashion.
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A. The Genesis of the Blaine Amendments

The Blaine Amendments are one unfortunate chapter in a
long story of hatred and bigotry in nineteenth century America.
Xenophobia and nativism, the forces that motivated the Blaine
Amendments, are threads in American history that tend to come
loose at certain times and recede into the larger cultural fabric
at others. In the late nineteenth century, the thread came loose
in a very significant manner to the detriment of the Catholic
community as well as the broader religious community.

Irish Catholic immigration to the United States in the
1840s and 1850s was tremendous both in volume and in its
long-term effects on American society. At the time, much of
Ireland’s population was heavily dependent on the potato
crop. In the Great Famine of the 1840s, the potato crop failed
repeatedly causing severe starvation and massive emigration.*
Indeed, 13.9% of Ireland’s population emigrated to the United
States in the 1850s; the U.S. welcomed over one million new
Irish immigrants between the years 1845 and 1850 alone.’
Once in America, the Irish immigrants ghettoized and remained
largely unemployed. Many of their neighborhoods quickly
became slums and their new neighbors came to see them as
a menace.’

At around the same time that Irish immigrants were
flooding the northeast corridor, the American public school
system, still in its infancy, was decidedly religious. It taught
nondenominational Protestantism with a very heavy emphasis
on morality (as understood by Protestants) and the role of
individual choice in matters of religious doctrine. Teachers lead
students in prayer, taught moral values derived from Protestant
teaching, and read from the King James Bible.” Horace Mann,
renowned as a great educational reformer and often referred
to as “the father of public education,” advanced a “vague and
inclusive Protestantism” and promoted daily reading of the Bible
(that is, the King James Bible) without commentary.® The lack
of explicit religious commentary in the context of Bible reading
was largely supplemented by the virtually ubiquitous use of the
McGuffey Readers. In addition to teaching the “three r’s,” the
McGuffey Readers also taught Protestant values and were highly
offensive to Catholics and Jews, among others.” They were used
by some 200 million school children between the years 1900
through 1940 and variations thereof persisted until 1960.'
While the prevalence of devotional activities in the common
schools may have ebbed and flowed, as late as 1950 (just thirteen
years before the Supreme Court’s Schempp decision, ruling
government-led public school prayer unconstitutional'') over
half the states either required or permitted Bible reading in the
common schools.!?

The Catholic Church responded by seeking government
support for its schools on equal terms with the Protestant
public schools. It argued that if state dollars were going to fund
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Protestant “common” schools, state dollars should similarly go
to fund Catholic “parochial” schools. This argument was met
with tremendous resistance. Over time, largely as a result of
the rhetoric generated by the resistance, the Protestant public
schools would become synonymous with Americanism and
republicanism, the Catholic schools with foreign influence
and rigid adherence to monarchal authority. Additionally, the
Catholic Church attempted to reform public education as an
alternative to government funding. The reform efforts were
attacked as an attempt to destroy public education in the United
States (a tactic familiar to the ears of education reformers to
this day)."?

Fear of Catholic control of the public schools proved a
great motivator for political organization. From 1853 through
1856, the fastest growing political organization was the anti-
Catholic “Know-Nothing” movement, which later formed the
American Party. Members of the American Party were sworn
to do everything in their power to “remove all foreigners,
aliens, or Roman Catholics from office” and to refrain from
appointing Catholics to positions of power." (The American
Party’s use of oaths to stifle Catholic growth would become a
model for other political organizations in the years to come.")
In 1855, the Know-Nothings had tremendous success in local,
congressional, and state elections in New York, Massachusetts,
and Pennsylvania.'® And in the 1856 presidential election, the
American party’s candidate, former President Millard Fillmore,
received 21% of the popular vote, an impressive performance
for a third-party."”

In 1860, following the election of President Lincoln, the
American Party was subsumed into the larger Republican Party.
The Republicans actively recruited American Party voters by
appealing to nativist and anti-Catholic sentiment. The new
nativist element of the Republican Party, which was to be the
dominant party in American politics for the next fifty years,
brought about the proposed Federal Blaine Amendment and
numerous state Blaine Amendments throughout that period.

In 1875, President Grant, who was hardly immune to
the xenophobia that overtook American society,'® requested
an amendment to the federal constitution that would prohibit
the grant of any school funds to the benefit of “sectarian”
organizations.'” During his final annual message to Congress,
Grant spoke of the “importance that all [men] should be
possessed of education and intelligence” as a vehicle to
prevent ignorant men from “sink[ing] into acquiescence to
the will of intelligence, whether directed by the demagogue or
by priestcraft.”*® His solution, intended to ensure the proper
education of all men, was a constitutional amendment that
would require “each of the several States to establish and forever
maintain free public schools adequate to the education of all
of the children” and would also prohibit the use of “any school
funds, or school taxes . . . for the benefit of or in aid . . . of
any religious sect or denomination.”*' The italicized words were
chosen carefully and were understood by his contemporaries as
a reference to the Catholic Church. It was, after all, an “open
secret that [the word] ‘sectarian’ was code for ‘Catholic.””??

One week to the day later, James G. Blaine, the Speaker of
the House of Representatives, introduced that amendment—the
Blaine Amendment. It sailed through the House by a vote of
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180-7 but failed to achieve the necessary two-thirds majority
in the Senate.”” The Senate debates clearly demonstrate the
anti-Catholic intent behind the Blaine Amendment and its
supporters:

[TThere is a large and growing class of people in this country
who are utterly opposed to our present system of common
schools . ... The liberty of conscience, while it is universal
in every church but one, is not a liberty of conscience to
stand in the way of [the development of public highways
and common schools] . . . . The supposed infallibility of
the Holy Father would be a sufficient refutation of the
suggestion [that the Catholic Church advances religious
liberty], for it is the greatest maxim of the executive affairs
in that hierarchy, semper eadem—it never changes . . . .
[TThese dogmas [of intolerance] . . . are at this moment
the earnest, effective, active dogmas of the most powerful
religious sect that the world has ever known, or probably
ever will know—a church that is universal, ubiquitous,
aggressive, restless, and untiring.**

And consider this response, also articulated on the floor of the
U.S. Senate, in opposition thereto:

I think I know the motive and the animus which have
prompted all this thing. I do not believe it is because
of a great devotion to the principles of religious liberty.
That great idea which is now moving the modern world
is used merely as a cloak for the most unworthy partisan
motives. . . . [TThese gentleman [who support the Blaine
Amendment] knowing . . . that “the bloody shirt” can no
longer call out the mad bull, another animal has to be
brought forth by these matadors to engage the attention
of the people . . . . The Pope, the old Pope of Rome, is to
be the great bull that we are all to attack.”

Although the Federal Blaine Amendment ultimately failed,
it had a lasting legacy. Blaine and his supporters turned to state
legislatures, many of which passed constitutional amendments
barring aid to “sectarian” (i.e., Catholic) institutions.*
Additionally, many other states were required to adopt a Blaine
Amendment as a condition of being admitted to the Union.
Ultimately forty-one states adopted Blaine Amendments, and
virtually all were adopted between 1870 and 1900 as anti-
Catholic nativism swept across the country.”

B. The Discriminatory Enforcement of the Blaine Amendments

Blaine Amendments were not simply grounded in
anti-Catholic animus, they were also initially enforced in a
discriminatory fashion. Litigation over the exclusive use of
the King James Bible in the public schools provides a good
illustration.

As noted above, public schools in the nineteenth century
were largely Protestant institutions. They often required daily
Bible reading, typically without commentary from a teacher
or other school personnel. The Bible of choice was the King
James Bible (to the exclusion of the Douay version (preferred
by Catholics), for example); students who objected to the use
of the King James Bible were generally not permitted to use a
different translation of the Bible, or any other book, of their
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choice. This phenomenon continued into the early twentieth
century and was then frequently the subject of litigation.
The question posed to state courts was whether their Blaine
Amendments prohibited the exclusive use of the King James
Bible. If the Blaine Amendments were an embodiment of the
principle of separation of church and state (as proponents
argued), the exclusive use of a single and religiously-divisive
text should have been prohibited. Yet, nearly all states that
adjudicated the question interpreted their Blaine Amendment
to permit the exclusive use of the King James Bible in the
public schools.

Among those states that permitted the exclusive use
of the King James Bible were Michigan (1898),® Nebraska
(1903),% Kansas (1904),* Kentucky (1905),%' Texas (1908),
Georgia (1922),” California (1924),* Minnesota (1927),% and
Colorado (1927).% Generally, they reasoned that the King James
Bible was not “sectarian” because it is merely a translation of the
Bible, which is not a work that “teaches the peculiar dogmas
of a [particular] sect” or denomination.”” Perhaps these courts
failed to appreciate the interpretive power of translation because
they found the interpretation inoffensive.

Wisconsin was one of perhaps just two states that found
the exclusive use of the King James Bible unconstitutional.?®
That court defined the word “sectarian” (as it appears in the
Blaine Amendment) to refer to doctrines that are believed by
some religious denominations and rejected by others. It found
the King James Bible to be “sectarian” but held that texts that
“teach existence of a supreme being, of infinite wisdom, power,
and goodness, and that it is the highest duty of all men to
adore, obey, and love Him, [are] not sectarian.”® Of course,
there are religious (or moral) traditions that do not believe in
the existence of a singular supreme being of infinite wisdom,
power, and goodness. While the court did not address those
traditions explicitly, it appears that even Wisconsin, which
struck the exclusive use of the King James Bible, read the Blaine
Amendment to discriminate against certain minority traditions.
Indeed, with the sole exception of Illinois, every state to address
the application of the Blaine Amendments to the King James
Bible found that the Blaine Amendments permit some form of
religious indoctrination in the public schools.*’

Early enforcement of the Blaine Amendments confirms
their discriminatory nature. They were designed to entrench
the Protestant majority and suppress the “sectarian” minority.
The use of the word “sectarian” is itself instructive. No majority
religion is “sectarian”; it is a word that refers, usually pejoratively,
to insular minority faith traditions. Thus, a rule barring funding
to sectarian organizations permits the preferences of the majority
to persist at the expense of the minority. Given the history
of the adoption of the Blaine Amendments, this result was
probably intended. It is no surprise that the Supreme Court in
2000 condemned the doctrine of sectarianism embodied by the
Blaine Amendments in the strongest possible terms: they have
a “shameful pedigree,” were “born of bigotry,” and “should be

buried now.”#!

II. Modern Applications of the Blaine Amendments

The Blaine Amendments are not simply an historical relic.
They continue today to place significant limits on some religious
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liberties. The Establishment Clause, as has been interpreted in
the last half century, permits the religion-neutral government
support of programs with a predominant secular purpose,
provided that they do not improperly advance religion.” The
Establishment Clause protects and ensures the separation of
church and state.”® It carries with it a very robust body of law
that is frequently used in both the federal and state courts.*
The Blaine Amendments now primarily function where the
Establishment Clause does not—it forbids programs that comply
with the principle of separation of church and state.

Today, the term “sectarian,” is widely interpreted (contrary
to its historical meaning) as a synonym for “religious.” The
Blaine Amendments thus operate to impose a per se bar
against funding to a// religious organizations. Particularly when
compared with the Establishment Clause, they are broad tools
that can harm a wide variety of government programs that
satisfy federal constitutional concerns—including programs
that involve funding for faith-based social services, leases or
contracts with religious groups, and regarding certain school
choice initiatives. The Blaine Amendments are therefore “the
most prominent weapon,” if not the only viable weapon, of
those who believe in a rigid palisade between church and state.®
The balance of this section describes some of the most important
recent and ongoing cases.

A. Funding to Faith-Based Organizations

Many states have adopted programs that fund the secular
charitable operations of faith-based organizations. Among other
things, these organizations provide assistance to the needy,
psychological counseling for abused children, substance abuse
counseling, and vocational training. These sorts of programs
and many others are potential subjects for Blaine Amendment
suits.

One current example is the suit filed in 2007 by the
Council for Secular Humanism against the state of Florida (CSH
v. McNeil). A Florida statute authorizes funding for private
halfway houses for recovering substance abusers. Two recipients
of funds are religious organizations. The Council for Secular
Humanism sued, arguing that the Blaine Amendment prohibits
any government funding for “sectarian institutions.”

Although the trial court held on motion for summary
judgment that the Blaine Amendment applied only to schools
and educational organizations, the intermediate appellate court
reversed, finding the Blaine Amendment applicable against all
faith-based organizations.“ The court also suggested that the
Blaine Amendment prohibits the state from contracting for
social services with “sectarian entities.” The case returned to
the trial court for factual development.”’ A ruling against the
state could prove deleterious for the many other faith-based
programs in Florida and around the country.

B. Contracts and Leases

CSH'v. McNeil involves a contract for social services. But
many Blaine Amendments are not limited to social services.
In fact, Blaine Amendments potentially affect any contract
between the state and a religious organization.

An important example is Barnes-Wallace v. City of San
Diego regarding a 2002 lease between the City of San Diego
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and the Boy Scouts of America. Under the lease, the Boy Scouts
would develop and maintain an urban campground for their
own use and would allow others to use the campground for
a small fee.®® But California’s Blaine Amendment “prohibits
the City from . . . pay[ing] from any public fund whatever, or
grant[ing] anything to or in aid of any religious sect, church,
creed, or sectarian purpose . . . .””* Thus, citizens of the city
sued, arguing that the lease is in aid of a “sectarian purpose”
because the Boy Scouts of America, while not a church, have
“a religious element.”?

Rather than answer the questions itself, the Ninth Circuit
Court of Appeals certified a series of questions to the California
Supreme Court for assistance in adjudicating the case. Namely,
it wanted the California court to answer whether the leases are
“aid” as defined by the Blaine Amendment and whether they
benefit a “creed” or “sectarian purpose.”' If these questions
are answered in the affirmative, it would take the Blaine
Amendments perhaps farther than they have ever gone to deny
government aid—even that aid directed to achieving important
secular ends—to religious communities.”

C. Religious School Choice

The Blaine Amendments have also been used repeatedly
to suppress certain school choice programs. One famous
example is Witters v. Commission for the Blind, which involved
a state program that provided vocational assistance for blind
students. Citing constitutional concerns, the state initially
rejected a request to provide assistance at a religious school.
‘The Supreme Court of the United States held that the program,
even as applied to a religious applicant, is constitutional under
the Federal Establishment Clause,”® but the Washington
Supreme Court later upheld the commission’s decision,
finding that the provision, if applied to help provide a blind
student with a religious education, would violate Washington’s
Blaine Amendment.”* Witers thus demonstrates how state
Blaine Amendments sweep more broadly than the Federal
Establishment Clause.

Similarly, the Supreme Court of Arizona recently held
in Cain v. Horne that Arizona’s Blaine Amendment prohibited
Arizona’s school voucher program. The court stated that, as a
matter of state law, the voucher program amounts to a direct
appropriation to a “private or sectarian school” and, as a result,
is flatly prohibited. The court explicitly acknowledged that
the voucher program would have been upheld under federal
law.” The court thus put the scope of the Blaine Amendments
plainly on display.

The Blaine Amendments have also been used to prohibit
56 It appears that South Dakota was
the most recent state to try to apply its Blaine Amendment to

busing to religious schools.

school transportation. For years, the policy of the Hot Springs
School District of South Dakota was to provide transportation
for all primary and secondary students in the district, including
those attending private school. In 2002, the district learned
that an opinion by the state’s Attorney General suggested that
South Dakota’s Blaine Amendment prohibits busing to religious
schools. The district subsequently ceased to transport students
to such schools. A group of students represented by the Becket
Fund for Religious Liberty then threatened to sue, arguing that
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the South Dakota’s Blaine Amendment is unconstitutional.
About a month later, the state legislature passed a law declaring
that “[s]chool districts may provide transportation to nonpublic
school students if no additional public funds are expended
to provide the transportation. No school district, however,
is required under this section to provide transportation to
nonpublic school students.” In another three months, the
school district reinstated its old policy of busing all students,
including the pupils of religious schools.’® As a result, the case
concluded without a decision on the merits.

More recently, in May 2010, Oklahoma created a
scholarship program for public school students with special
needs.”” The program enables beneficiaries to use a state
scholarship to obtain services and an education geared to
their needs in a qualifying private school, including many
religious schools. Although nearly all of the state’s 541 school
districts are in compliance with the law, six school districts
in the greater Tulsa area opted to unilaterally violate the law.
They argued that the scholarship program violates Oklahoma’s
Blaine Amendment. These districts apparently claim that the
vast majority of private schools eligible under the program
are religious, which amounts to a “use of public funds . . . for
the use, benefit or support of sectarian institutions.”® Under
pressure from the Attorney General of Oklahoma, the districts
voted to comply with the scholarship program and also to
sue the state’s Attorney General for a declaratory judgment
regarding the constitutionality of the scholarship program.
For a period of nearly four months, the parents in these school
districts sat awaiting the districts’ next move. But that never
came; the districts never sought declaratory judgment. The
parents allege that rather than fully comply with the scholarship
law, the districts retaliated against them for seeking scholarships
by reducing their awards and significantly complicating their
attempts to claim benefits.®? On April 25, 2011, the Becket
Fund filed suit on behalf of the special needs students and their
parents in federal district court.®> A decision on the merits in
this case, Kimery v. Broken Arrow, will likely need to address
the constitutionality of Oklahoma’s Blaine Amendment;
if Oklahoma’s Blaine Amendment is unconstitutional, the
districts’ arguments that the scholarship law violates the Blaine
Amendment are of no moment.

D. Shadow Enforcement

Perhaps the most important modern effect of the Blaine
Amendments is much less visible: their ability to prevent
legislation from being enacted in the first place. “Shadow
enforcement” is an informal enforcement mechanism that
takes place in the drafting stages. The Blaine Amendments
are often invoked in school board meetings and legislative
offices around the country. Typically, someone in power
decides that he or she wants to develop a religiously-neutral
and constitutional program that would benefit the secular
operations of a religious organization, assist the handicapped, or
work in some other religiously-neutral manner. An opponent,
or perhaps a concerned citizen, questions the constitutionality
of the program on the grounds that it violates the state’s Blaine
Amendment. Because the drafters are often uncertain regarding
the scope of their state’s Blaine Amendment and are generally
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inclined to read the provision literally, without any judicial gloss,
the proposed program dies there without any judicial review.

III. Limits on the Blaine Amendments

Given the recent litigation and widespread effect of the
Blaine Amendments, calls to limit or eliminate them entirely
have grown. The two main avenues to limit or eliminate a
Blaine Amendment are (a) challenging them in court as a
violation of the Federal Constitution and (b) repealing them
via the legislative process (cither at a constitutional convention
or with a referendum).

A. Constitutional Challenges to the Blaine Amendments

The history of the Blaine Amendments and their
discriminatory application raises significant questions regarding
their constitutionality. In particular, Blaine Amendments are
vulnerable to two types of federal constitutional claims: claims
under the Equal Protection Clause and claims under the Free
Exercise Clause.

The Equal Protection Clause grants each person the
right to “equal protection of the laws.”® In general, if a law
distinguishes between two or more classes of individuals, the
government must articulate a rational basis for doing so.*
However, if a law distinguishes among individuals on the basis
of a “suspect classification,” such as race, the government is held
to a much higher and much more exacting standard.® The U.S.
Supreme Court and at least nine federal circuit courts have
indicated that laws that distinguish on the basis of religion are
subject to this higher standard.*

There is no question that the Blaine Amendments classify
individuals or groups on the basis of religion. Thus, the key
question is whether the classification is justified under this
heightened standard known as “strict scrutiny.” Most states
attempt to justify their Blaine Amendments on the ground that
they further the principle of separation of church and state.
But Blaine Amendments are an unusually blunt instrument for
accomplishing this goal. They do not merely prevent religious
organizations from misusing funds in violation of the state’s
anti-establishment interests; rather, they disqualify #// religious
groups from receiving any government funds, regardless of
their purpose. Moreover, the discriminatory history of the
Blaine Amendments reveals that they were enacted not as a
means of protecting the separation of church and state but as
a means of suppressing particular minority religious groups.
And, as the Supreme Court has explained, a law enacted with
discriminatory intent is problematic under the Equal Protection
Clause even if it is no longer applied with discriminatory
intent.”” Thus, the Blaine Amendments face serious problems
under an equal protection analysis.

The Blaine Amendments are also suspect under the Free
Exercise Clause.®® At a minimum, the Free Exercise Clause
prohibits the government from discriminating against or
targeting religion for special disfavor.” Arguably, this is just
what the Blaine Amendments do. Although the Free Exercise
Clause does not require the government to fund certain types
of religious activities—such as the training of ministers’”’—it
likely prohibits the government from disqualifying all religious
groups from funding merely because of their religious status.
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In light of these potential constitutional infirmities, it is
not surprising that a plurality opinion of the Supreme Court
of the United States has strongly suggested that the Blaine
Amendments might be unconstitutional.”! But no court has yet
squarely struck down a Blaine Amendment as unconstitutional.
Why not?

Despite a number of recent constitutional challenges to
the Blaine Amendments, most courts have attempted not to
decide the issue, likely not wanting to call into question the
constitutional provisions in forty states, many of which are well
over one hundred years old. Bush v. Holmes is a case in point.
There, Florida created a scholarship program for students in
“failing” public schools.” Under this program, students were
given the option of choosing a different public school or
receiving a subsidy to attend a private school. The program
was challenged on Blaine Amendment grounds and, in 2004,
a state intermediate appellate court held it unconstitutional
with regard to students who wish to use the scholarship to
attend private schools.”? According to the court, the Blaine
Amendment “prohibits the use of state funds either ‘directly
or indirectly in aid of” not only churches, religions, and sects,
but any sectarian institution.””*

The Florida Supreme Court affirmed the decision in
2006 on state constitutional grounds unrelated to the Blaine
Amendment.”” By deciding the case on alternative grounds,
the court was able to avoid the federal constitutional issues
surrounding the Blaine Amendment. It was also able to
avoid review by the U.S. Supreme Court, which, in light
of its comments in Mitchell and Justice Breyer’s comments
dissenting in Zelman,”® would have likely wanted to review
a decision resting squarely on a Blaine Amendment. Had the
Florida Supreme Court not relied on alternative legal grounds,
its decision likely would have either expressly relied on the
Blaine Amendment to find Florida’s scholarship program
unconstitutional or would have stricken the Blaine Amendment
on federal legal grounds.

To the best of my knowledge, only two state high
courts— Washington and Kentucky—have expressly addressed
the constitutionality of their Blaine Amendments.

After the U.S. Supreme Court held that Washington’s
program to provide vocational assistance for blind students
may be applied to religious students attending religious schools,
the Washington Supreme Court held in Wizters v. Commission
for the Blind that doing so would violate Washington’s Blaine
Amendment. Unlike most other courts that resolved litigation
on Blaine Amendment grounds, the Washington court explored
its Blaine Amendment’s constitutionality.””

The Supreme Court of Washington first addressed the
Free Exercise Clause. Curiously, it concluded that because the
student-applicant was not required by the state to violate any
religious belief, the Free Exercise Clause was not implicated.”®
But numerous cases hold that the Free Exercise Clause is
implicated not just when the government forces someone to
violate their religious beliefs, but also when the government
burdens specific religious practices.”

The court then briefly considered the Equal Protection
Clause. The court reasoned that “the state has a compelling
interest in maintaining the strict separation of church and state,”
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and therefore “the applicant’s individual interest in receiving
a religious education must . . . give way to the state’s greater
need to uphold its constitution.”® The court did not engage
in a traditional equal protection analysis, which would have
started by asking whether religion is a suspect classification and
defining the standard by which the government’s actions would
be judged. Nor did it make any attempt to justify the Blaine
Amendment’s discriminatory history or effect.

The Kentucky Supreme Court appears to be the only
other court to consider and uphold the constitutionality of its
Blaine Amendment. The case arose in 2006 when the Kentucky
legislature appropriated $10 million for the construction
of a new pharmacy school on the campus of the University
of the Cumberlands, a private Baptist university. Shortly
thereafter, some taxpayers and special interest groups filed suit
seeking to have the appropriations ruled unconstitutional. In
2010, the Kentucky Supreme Court so held, finding that the
appropriation violated Kentucky’s Blaine Amendment: “[TThe
Pharmacy School appropriation clearly violates Section 189
of the Kentucky Constitution because it is an allocation of
public funds for educational purposes to a ‘church, sectarian
or denominational school.””%!

As the court explained: The state constitution “is
unyielding as to where public funds can be used for educational
purposes,” and “church, sectarian or denominational school[s]”
are absolutely barred from receiving state funds, regardless of the
secular motives and purposes for which they wish to use those
funds.®? Indeed, as the court put it, “the intent [of the Blaine
Amendment] was to prohibit 2/ public funding of sectarian or
religious colleges” for no reason other than the fact that they
are “sectarian or religious.”

The court devotes considerable space in its decision to
arguing that its Blaine Amendment does not violate either
the Free Exercise Clause or the Equal Protection Clause.*
The court dismissed the equal protection argument simply by
noting that the author of the Blaine Amendment apparently
harbored no animus towards Catholics.® Even if true, the court
did not consider the present discriminatory application of the
Blaine Amendment. Moreover, the court gave short shrift to
significant evidence that the Kentucky Blaine was motivated by
anti-Catholic sentiment.®® The court stated that the author of
Kentucky’s Blaine Amendment himself had clean hands. Even
if true, the virulently anti-Catholic social and political climate,
largely ignored by the court, is relevant.

With regard to free exercise, the Kentucky court, much
like the Washington court before it, relied almost exclusively
on the state’s interest in avoiding an establishment of religion.
Once again, no attempt was made to argue that the state’s
antiestablishment concerns justify discrimination against, or
the targeting of, religion. Nor did the court distinguish prior
free exercise cases that establish a nondiscrimination principle
and a prohibition against the targeting of religion.

In light of the Supreme Court’s statements about the
Blaine Amendments in the past, it seems probable that if it
gets a case that squarely depends upon the constitutionality
of a Blaine Amendment, the Court’s treatment of the Blaine
Amendment will be different than that of Washington and
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Kentucky.®” But, given shadow enforcement and the desire of
courts to dodge the federal constitutional questions implicit in
any Blaine Amendment challenge, these cases are few and far
between. As the Blaine Amendments gain more attention and
the school choice movement more velocity, the cases will likely
increase in frequency and the Court’s review of the questions
will inch closer.

B. Legislative Repeals

Given the difficulties associated with constitutional
challenges, opponents of the Blaine Amendments are
increasingly turning their attention to legislative repeal efforts.
But this is not an entirely new strategy. At least three states
have asked their voters to decide whether to remove their state’s
Blaine Amendment from the constitution. One attempt was
successful, one was not, and one is pending until the 2012
elections.

In 1967, New York held a constitutional convention
with the objective of rewriting its constitution. Many at the
convention wanted to amend the Blaine Amendment in some
manner, although they were sharply divided as to whether
to repeal the Blaine Amendment or make it stronger. Many
were happy with the current language and wanted to leave it
untouched. The proponents of repeal eventually won the day
and also ensured that the entire constitution would be presented
to the voters as a package, rather than allowing voters to vote on
Blaine Amendment repeal separately. That move outraged many;,
including every major newspaper in the state. The decision to
wrap the repeal of the Blaine Amendment into a vote on the
entire constitution was seen by many as a fatal strike against
the proposed constitution. Voters ultimately rejected it by a
three-to-one margin.*

In 1973, Louisiana’s constitution had two Blaine
Amendments. One barred state resources from going (directly
or indirectly) to any religious organization while the other
barred state support of “any private or sectarian school.”®
Blaine repeal was a contentious issue at the state’s 1973-1974
constitutional convention, which ultimately decided to omit the
Blaine Amendments from the proposed constitution. However,
perhaps learning from New York’s results, the delegates did not
present voters with an all-or-nothing proposition. They allowed
the voters to choose between two versions of the new article on
education (one with a Blaine Amendment and one without).
The voters opted for the simpler version, which lacked a Blaine
Amendment.”

The new constitution replaced the Blaine Amendments
with an explicit affirmation of the principle of separation
of church and state, incorporating language from the First
Amendment of the Federal Constitution into Louisiana’s
constitution.” To this day, Article 1, section 8, of Louisiana’s
constitution reads: “No law shall be enacted respecting an
establishment of religion or prohibiting the free exercise
thereof.” The delegates at the constitutional convention were
familiar with contemporary church-state decisions by the
Supreme Court and discussed them explicitly on the convention
floor. The delegates decided that the federal standard was
adequate to protect both church and state, and to allow both
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to flourish; they preferred that standard to the stricter one that
was then in the state’s constitution.”

Following in Louisiana’s footsteps, three states have
recently discussed the possibility of repealing their Blaine
Amendments via a state referendum. In 2010, legislators in
Georgia and Florida, frustrated by recent court decisions under
the Blaine Amendments, introduced bills proposing repeal. The
approach used in Georgia’s bill was quite similar to the approach
adopted by the Louisiana delegates in 1974. It proposed
replacing Georgia’s Blaine Amendment with the following
language: “Except as required by the First Amendment of the
United States Constitution, no individual or entity shall be
discriminated against or banned from receiving public funding
on the basis of religious identity or belief.” This rhetoric seems
to explain that opponents of the Blaine Amendments seek to
end religious discrimination rather than separation of church
and state.

Florida’s 2010 legislative campaign failed. It attracted
severe opposition from teachers unions who attacked the bill as
a “voucher bill” designed to kill public education. Opponents
of the bill did not address the Blaine Amendments’” sordid
history or justify its modern applications. Rather, they wanted
to make the bill a referendum on public education. It appears
that their efforts were successful in keeping the bill off the
legislative floor.

In 2011, legislators in Florida tried again and were
successful. The bill passed the Florida House of Representatives
by an 85-31 margin and the Florida Senate by a 26-10
margin.”* The bill would replace Florida’s Blaine Amendment
with the following: “Except to the extent required by the First
Amendment to the United States Constitution, neither the
government nor any agent of the government may deny to any
individual or entity the benefits of any program, funding, or
other support on the basis of religious identity or belief.”>

Florida’s voters will be asked whether to approve the
Blaine repeal measure and this new constitutional language at
the ballot box during the 2012 election season. A 60% majority
is required to approve the measure.”

At the time of this writing, similar bills are making their
way through Missouri’s Legislature, and bills in Pennsylvania
and Nevada implicate their Blaine Amendments. It is still too
early in the legislative process to meaningfully assess those
bills.

The 2010 bills in both Florida and Georgia performed well
in committee hearings but were stalled before getting to their
respective Floors. Legislators in Florida probably owe much of
their success in 2011 to their effort highlight the civil rights
and anti-discrimination aspects of their bill. Legislators and
constituent groups in Georgia and other states have indicated
an interest in trying to advance Blaine repeal again at some time
in the future. Florida’s legislative victory and coming popular
campaign will probably galvanize those efforts. The other states
will presumably benefit from focusing discussions about the bill
on civil rights, anti-discrimination, and all of the modern non-
educational applications of the Blaine Amendments.

Conclusion

The Blaine Amendments carry with them a great deal of
historical and political baggage. They were neither adopted nor
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interpreted in a vacuum. Rather, they were written by people
who desired to stifle a religious community, and opponents assert
that now they are used to stifle all religious communities. The
Blaine Amendments arguably do harm religious communities
by denying government funding to religious individuals and
institutions not because the funding advances religion, but
solely on the basis of the religious identity of the beneficiaries.
In the modern pluralistic era, it is arguably more appropriate
for the law to decide important questions like this based on
action, merit, and principle, rather than identity. But numerous
cases demonstrate that the Blaine Amendments appear more
focused on identity than any of these other concerns. And to
the extent the Blaine Amendments are motivated by a desire
to ensure the separation of church and state, they are much
broader than necessary to accomplish their objective.

It seems likely that the Supreme Court of the United States
will one day have the opportunity to assess the constitutionality
of these laws. But there is no Blaine Amendment case currently
poised to go to the Court and none of the cases in live litigation
squarely presents the constitutionality Blaine Amendments as
a singular legal issue. Accordingly, that day is probably still
far off.

Legislative repeal seems to be a viable shorter-term
solution for opponents of Blaine Amendments in some states.
Florida’s legislature passed its Blaine repeal by a wide margin.
But it likely faces a difficult battle as supporters try to gain 60%
support from the electorate. To be successful, itand other Blaine
repeal efforts will have to be well-funded and maintain control
of the rhetorical debate from the beginning. As explained above,
the Blaine Amendments are not all about school choice, and
in some states like Florida, not about school choice at all. If
the opponents of Blaine Amendment repeal manage to make
it just another school choice initiative, the chances of getting
legislative and/or voter approval seems slim. But if Blaine
Amendment repeal is about civil rights, nondiscrimination,
and the role of law in a pluralistic society, its prospects seem
far more promising.
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