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Lodging a caveat over property is a useful tool for 

preventing the party which is registered on the title of 

that property from dealing with the property in a way 

adverse to your own interests. A party who believes 

they have some interest in the owner's land, but who 

does not have a registered interest, may wish to lodge 

a caveat. It is a fact of the Torrens System that 

registration of a new interest in land generally trumps 

all prior unregistered interests. Therefore caveats are 

used so that a party which holds an unregistered 

interest is notified of the intention to register a new 

interest, so that they have a chance to take action 

before their unregistered interest is extinguished. 

 

Caveats are registered on title to the property so that any potential purchaser who checks the 

certificate of title to that property is informed that another party has an interest in that property. 

The Titles Office will not give effect to any dealing with that property without first notifying the 

caveat holder. 

 

In order to lodge a caveat over a property, you must have a 'caveatable interest'. A caveatable 

interests requires a recognised interest in land, and must be lodged in the correct form with the 

Registrar of the relevant Titles Office in a given jurisdiction. 

 

Caveats in Conveyancing 

Caveats are common in the context of conveyancing of real estate. A purchaser of real estate 

gains a caveatable interest once the contract of sale is executed. A purchaser in this position 

would then lodge a caveat to prevent any dealings with the property prior to settlement, after 

which they can be registered on title themselves. 

 

It is in this intervening period between execution of the contract of sale, and registration on title 

of the new owner that a caveat is valuable. The vendor remains on title as the registered owner 

throughout this period, even though at equity title passes sooner. Because the vendor is still on 

title, they may try to undertake further dealings with the property which could be adverse to the 



purchaser's interests. One example would be attempting to sell the property again if they 

receive a higher offer from an another purchaser. 

 

By lodging a caveat the purchaser can protect their interest so that they are notified and have 

the chance to object to any further such dealings by the vendor. 

 

Caveats in Domestic Building 

Another common instance where a party may wish to lodge a caveat is in the circumstance 

where they are owed money by the property owner, and they seek the security that a caveat 

offers to prevent the home owner from dealing with the property in a way which may dissipate 

the asset, and could harm the creditors ability to get paid. 

 

Builders have historically used caveats to protect themselves. Builders usually obtain a 

contractual license in relation to the land which is contained in the building contract. This gave 

them the ability to lodge a caveat over the land, meaning that in the event of a non-payment by 

the owner, the builder could object to any proposed dealings, giving the builder time to litigate 

and obtain judgment against the Owner. The builder could take some comfort that the judgment 

debt would be satisfied, as the owner still had title to the property. 

 

However a number of jurisdiction have legislated to modify this position, in general making it 

more difficult for builders to obtain a caveat over the owner's property. For example the Victorian 

Domestic Building Contracts Act at Section 18 explicitly states that a domestic building contract 

does not entitle the builder to put a caveat on the title of the land. For avoidance of doubt it goes 

on to say that a domestic building contract does not give the builder an estate or interest in any 

land for the purposes of section 89 of the Transfer of Land Act 1958. 

 

This has significantly changed the dynamic, and many Victorian builders are still not aware that 

the position has changed. However it is still possible for a builder to secure themselves using a 

similar instrument. 

 

Unable to obtain a caveat in the traditional manner, some builders now enter separate 

agreements with the owner whereby the owner grants a charge over the land in favour of the 

builder, securing amounts which may become due and payable pursuant to the contract. 

This is designed to avoid the prohibition contained in the Domestic Building Contracts Act, whilst 

still giving the builder adequate security. This kind of instrument can be drafted with the 

assistance of a solicitor. 

 

Removing a Caveat 



If an owner wishes to remove a caveat which they believe has been registered without a proper 

basis, most jurisdictions will allow them to apply to the registrar to have the caveat removed or 

apply for a court order annulling the caveat. As with any court case, there is the risk of an 

adverse costs award against the unsuccessful party. 

 

There have been adverse costs awards, as well as awards of damages against parties who 

have lodged caveats without a proper basis. One example of this was the New South Wales 

Case of Lee & Ors v Ross & Ors (No 2) [2003] NSWSC 507, where the test upheld was that the 

caveator must have an honest and reasonable belief that they hold a caveatable interest. This 

should be a deterrent against lodging caveats where they do not have a proper basis. It also 

highlights the need to obtain legal advice before lodging a caveat or litigating in relation to a 

caveat. 

 

Some jurisdictions even explicitly provide that compensation is payable by any person who 

without reasonable cause lodges a caveat which causes another person to suffer pecuniary 

loss. An example of this is section 74P of the New South Wales Real Property Act 1900. 

In general the caveat will lapse when the purpose for that caveat has expired. For example a 

caveat protecting the interests of a purchaser prior to registration will lapse when that purchaser 

becomes the registered owner. A caveat protecting the financial interest of a builder will lapse 

once monies owing under the contract have been paid in full. 

 

Conclusion 

Caveats are a useful tool and provide critical protection to unregistered interest holders, who 

can otherwise be ostracised under the Torrens System. Although their use is tightly controlled 

by statute and case law to ensure that they are not used recklessly, they are still a viable option 

in many cases. As noted legal advice should always be taken before lodging a caveat or 

litigating in relation to a caveat as the costs consequences and potential damages awards 

involved are sizable. 
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