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IMPORTANT INFORMATION ABOUT
THIS PRESENTATION

This presentation is for general informational
purposes only and does not represent and is not
intended to provide legal advice or opinion and

should not be relied on as such. Legal advice can
only be provided in response to specific fact

situations.

This presentation does not represent any
undertaking to keep recipients advised as to all or

any relevant legal developments.
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 Background

 Scope of the Guide

– Applicability of FTC Law to Online Advertising

 Clear and Conspicuous Disclosures in Online Advertisements

– Background on Disclosures
– The Clear and Conspicuous Requirement
– What are Clear and Conspicuous Disclosures?

1. Proximity and Placement
2. Prominence
3. Distracting Factors in Ads
4. Repetition
5. Multimedia Messages and Campaigns
6. Understandable Language

 Key Areas that We’ll Focus on:

– Displaying Disclosures Prior to Purchase/Consent
– Space-Constrained Ads (Tweets)
– Negative Options

 Wrap-Up and Q & A

Today’s Webinar
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 First published in May 2000,

discussed applicability of FTC

rules and guides to online

activity

 Revised staff guidance issued

March 2013, addresses

changes in the marketplace,

growth of mobile and social

media

 Guides are not law, and do

not provide safe harbor from

potential liability

 Serve as guidance on best

practices for clear and

conspicuous disclosures

pursuant to the laws the FTC

enforces
A copy of the guide is available at www.ftc.gov.
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 The guide only addresses disclosures required

pursuant to laws that the FTC enforces.

 The Guide does not address disclosures that may

be required pursuant to local, state (e.g., many

sweepstake requirements), or other federal laws

or regulations (e.g., regulations issued by the

Consumer Financial Protection Bureau or the

Food and Drug Administration).

Background (cont’d)
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 The FTC Act’s prohibition on “unfair or deceptive acts or

practices” broadly covers advertising claims, marketing

and promotional activities.

– Covers online advertising, marketing, and sales
online

– “Online” includes advertising and marketing through
the Internet and on mobile devices, including
smartphones and tablets

 FTC issues rules and guides:

– Rules prohibit specific acts or practices
– Guides help businesses in their efforts to comply with

the law by providing examples or direction.

 Although guides do not have the force and effect of law, if

a person or company fails to comply with a guide, the

FTC might bring an enforcement action alleging an unfair

or deceptive practice in violation of the FTC Act.

Applicability of FTC Law to Online
Advertising
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 The basic principles of advertising apply to online

advertisements:

– They must be truthful, and not be misleading

– Advertisers must be able to substantiate
claims with evidence

– Advertisements cannot be unfair

 Unique features in online ads may affect how an

ad and any required disclosure as a whole is

evaluated.

Clear and Conspicuous Disclosures in
Online Advertisements
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 When is a disclosure required:

– If an ad makes express or implied claims that
are likely to be misleading without certain
qualifying information, the information must be
disclosed.

 A disclosure cannot cure a false claim; it can only

qualify or limit a claim to avoid a misleading

impression.

 If a disclosure is required, it must be clear and

conspicuous

– FTC rules and guides often spell out
information that must be disclosed; or specify
material information that must be provided.

Background on Disclosures
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The Clear and Conspicuous
Requirement

 To evaluate whether a

particular disclosure is

clear and conspicuous,

the FTC will consider

overall net impression.

 If a disclose is not seen

or comprehended it will

not change the net

impression…and

therefore cannot qualify

the claim to avoid a

misleading impression.

 Adopt the perspective of

a reasonable consumer

 Don’t assume

consumers read an

entire website or screen

 Place disclosures as

close to the claim they

qualify as possible

© 2013 Venable LLP
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What are Clear and Conspicuous
Disclosures?

 There is no set formula; it depends on the

information that must be provided and the nature

of advertisement.

 Consider:

– The placement of the disclosure and its
proximity to the claim it is qualifying

– Prominence

– Whether the disclosure is unavailable

– If other items might distract

– Whether the disclosure needs to be repeated

– Volume, cadence, and duration

– Language

© 2013 Venable LLP
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Examples of
Clear and Conspicuous Disclosures

Note: The following examples are from the FTC

.com Disclosures Guide. Each mock ad presents a

scenario to illustrate one or more particular factors.

Advertisers must consider all of the factors,

however, and evaluate an actual disclosure in the

context of the ad as a whole.

© 2013 Venable LLP
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Proximity and Placement

 A disclosure is

more effective if it

is near the

triggering claim or

other relevant

information

 Proximity increase

the likelihood that

consumers will

see the disclosure

 Medium

considerations:
– Online
– Mobile

applications
– Screen size

 Empirical research

(where do

consumers look?)

© 2013 Venable LLP
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Evaluating Proximity
 The disclosure “imitation” needs to

accompany the triggering term

“pearl,” so that consumers are not

misled about the type of pearls being

sold.

 The disclosure would not be as

effective if it was separated from the

word “pearl” or placed on a different

page.

 Guides for Jewelry, Precious Metals,

and Pewter Industries

 Often, disclosures consist of a word

or phrase that may be easily

incorporated into the text, along with

the claim. Doing so increases the

likelihood that consumers will see the

disclosure and relate it to the

relevant claim.

© 2013 Venable LLP
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Evaluating Proximity

© 2013 Venable LLP
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Proximity and Placement: Ex. to Avoid
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Proximity and Placement: Ex. to Avoid
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 Hyperlinks can be useful to make non fundamental

disclosures, particularly if the disclosure is lengthy

 But if integral part of a claim, then should not use

hyperlink

– Particularly for cost information or certain health
and safety disclosures

Hyperlinking to a Disclosure
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Hyperlinking to a Disclosure

Example: A hyperlink labeled “Important Health Information”

disclosing fundamental information is not adequate



19

© 2013 Venable LLP

 If a product’s cost is advertised on one page, but

there are other significant additional fees, proper

disclosure must be made

 If information about additional fees is too detailed

to describe next to the price claim, the information

can be provided by using a hyperlink

 The hyperlink should be clearly labeled and it

should appear adjacent to the price

Hyperlinking to a Disclosure
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Hyperlinking to a Disclosure

Example: A hyperlink labeled “Get service plan prices,” placed directly

below the claim is effective
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 For Effective Hyperlinks Consider:

– The labeling or description of the hyperlink

– The consistency in the use of hyperlink styles

– The placement and prominence of the
hyperlink on the webpage or screen, and

– The handling of the disclosure on the click-
through page or screen

Hyperlinking to a Disclosure Tips
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Hyperlinking to a Disclosure
Labeling or Description of the Hyperlink

Example: An effective hyperlink says “Restocking fee applies to

all returns” and clicks through to restocking fee policy
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Hyperlinking to a Disclosure
Labeling or Description of the Hyperlink

A hyperlink

labeled “3/4

carat” is not

sufficient to

convey that

additional

information is

available about

the weight range

of the diamonds
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Hyperlinking to a Disclosure
Labeling or Description of the Hyperlink

Example: A hyperlink merely labeled “Disclaimer,” “Disclosure,”

“Details,” or even “Return Information” is not effective
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Hyperlinking to a Disclosure
Labeling or Description of the Hyperlink

Example: A

hyperlink

labeled “See

more details

on this

jewelry item”

is not an

effective

disclosure of

variable

diamond

weight



26

© 2013 Venable LLP

Hyperlinking to a Disclosure
Labeling or Description of the Hyperlink

Example: A graphic icon (FS) does not effectively disclose that the

customer received a free sample
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Hyperlinking to a Disclosure
Consistency in Hyperlink Styles

Example: A hyperlink describing the product, placed far

below the text separated by a large blank space is not

effective
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 Ads should be supported by all browsers and

devices

 For example, a disclosure that requires Adobe

Flash Player will not be displayed on certain

mobile devices

 Advertisers should not use pop-up ads for

disclosures because of blocking software or they

may be closed by the consumer before the

information is conveyed

Hyperlinking to a Disclosure
Placement and Prominence of the Hyperlink
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 The click-through page must contain the

complete disclosure displayed prominently

 Distracting visuals, extra information, and options

to “click” elsewhere can make a disclaimer

unclear

 Use available tools to identify whether disclosures

accessed through hyperlinks are effective

– Monitor click-through rates

– Evaluate how long consumers spend on
different webpages, which is an indication of
whether the disclosure is being read

– If hyperlinks are not clicked or disclosures are
not being read, must use another method of
conveying the information

Hyperlinking to a Disclosure
The Click-Through Page
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 Disclosures must be communicated to consumers

before they make a purchase

 With online transactions, disclosures must be

provided before the consumer makes the

decision to buy (before clicking on an “order now”

button or a link that says “add to shopping cart”)

Displaying Disclosures Prior to
Purchase
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Displaying Disclosures Prior to
Purchase

Example: Disclosing the service fee cost on the

checkout screen would not be an adequate

disclosure
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Displaying Disclosures Prior to
Purchase

Example: A disclosure on the check-out page of sales

tax and reasonable shipping and handling charges,

would not be problematic, because these charges are

expected
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 In a tweeted endorsement of diet pills, the ad

requires disclosures that it is a paid endorsement

as well as the amount of weight consumers can

generally expect to lose

 A link to the diet pill website is not an adequate

way to disclose this information

 A disclosure in the store or placed on an

unrelated online retailer’s website is not adequate

to cure a deceptive advertisement

Space-Constrained Ads - Twitter
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 In some cases, a disclosure can be incorporated

into a space-constrained ad

 In other instances, the disclosures may be too

detailed and may sometimes be communicated

effectively if they are made clearly and

conspicuously on the website to which the ad

links

Space-Constrained Ads

Example: An endorsement tweet beginning “Ad” and including
the text “Typical loss:1lb/wk,” succinctly and effectively
makes the required disclosures
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 Advertisers should consider:

– how important the information is to prevent
deception

– how much information needs to be disclosed

– the burden of disclosing it in the ad itself

– how much information the consumer may
absorb from the ad, and

– how effective the disclosure would be if it were
made on the website

Space-Constrained Ads Tips
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Space-Constrained Ads

If a space-

constrained ad

requires disclosure,

it should be in each

and every ad, as if

that ad were viewed

alone
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Space-Constrained Ads

 Short-form disclosures

may or might not properly

inform consumers of a

required disclosure

 “Ad:” at the beginning of a

tweet informs consumers

that the message is an

advertisement

 The word “Sponsored”

probably informs

consumers that the

message is sponsored by

an advertiser

 Other abbreviations may

or may not be sufficient, if

they are clear and

conspicuous, and if

consumers understand

and are not misled

 Advertisers should use

best practices to prevent

disclosures from being

deleted when ads are

republished by others

© 2013 Venable LLP
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Space-Constrained Ads
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Prominence

 Advertisers must display

disclosures prominently so

they are noticeable to

consumers

 Factors that affect

prominence of a disclosure

are size, color, and

graphics

 To be effective,

disclosures should be at

least as large as the claim

to which they relate

 If a claim uses a particular

color text or graphic, the

disclosure should be

formatted the same way to

ensure that consumers

see the disclosure and

relate it back to the claim it

modifies

 Disclosures should not be

buried in other text, such

as in “terms of use” or

other long agreements

© 2013 Venable LLP
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Prominence

Example: Text that is a similar color and shade of the ad’s background

color is not prominent
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 Advertisers should design websites so that

necessary disclosures are clear and conspicuous,

regardless of the device on which it may be

accessed (unless it defaults to a mobile-optimized

version)

 If a disclosure is not legible on a mobile device, it

is probably not adequate

Prominence Tips
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Prominence

Example: A
website optimized
for mobile devices

shows both the
information about

the service plan and
the hyperlink to
the plan’s prices

immediately
adjacent to the

camera price they
qualify
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 To help ensure that a consumer has read and

understood a disclosure like a negative option

trial, advertisers can require consumers to

affirmatively acknowledge that they read the

disclosure by choosing between multiple answer

options

 This type of affirmative acknowledgment should

be displayed before the primary product or

service is actually added to the shopping cart or

purchased

Negative Options
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Negative Options
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Negative Options
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 It is important to consider the entire ad and

whether elements could result in consumers

being distracted from the disclosure leading them

to not noticing, reading, or listening to the

disclosure

 Ex: graphics, sound, text, links, or “add to cart”

buttons

Distracting Factors in Ads
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Distracting Factors in Ads

Example: A statement buried at the end of a blogpost is not

proper disclosure
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Distracting Factors in Ads

Example: An animated spokesperson moving around the screen
might distract consumers from seeing a disclosure
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 Disclosures should be repeated on long websites

and applications to account for consumers

accessing and navigating in different ways

 Consumers who see only a portion of an ad or

website may be misled because they will either

miss a necessary disclosure or not understand its

relationship to the claim it modifies

 Also, if a claim is repeated throughout an ad or

website, the disclosures must also be repeated

Repetition
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 Audio should be in a volume and cadence

sufficient for a reasonable consumer to hear and

understand it

 If a disclosure is triggered by a written claim, the

disclosure should not solely be placed in an audio

or video clip

 Visual disclosures presented on video or other

dynamic online ads should appear for a duration

sufficient for consumers to notice, read, and

understand them

Multimedia Messages and
Campaigns
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Understandable Language

 Consumers must be able to understand

disclosures.

 Use clear language and syntax and avoid

legalese or technical jargon.

 Simple and straightforward

– Icons and abbreviations are often not
adequate to prevent a claim from being
misleading if a significant minority of
consumers do not understand their meaning.

© 2013 Venable LLP
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Questions & Answers

Jonathan Pompan

jlpompan@venable.com

202.344.4383

www.Venable.com

Ellen Berge

etberge@venable.com

202.344.4704

For additional information about Venable’s advertising and
marketing practice see: www.venable.com/leads

For a copy of this presentation send an email to
jlpompan@venable.com
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