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INTEREST OF AMICUS CURIAE

Amicus curiae the Center on the Administration of Criminal Law
(“the Center”), respectfully submits this brief in support of Appellee John
Thompson. The Center, based at New York University School of Law, is
dedicated to defining and promoting best practices in the administration of
criminal justice through academic research, litigation, and participation in
the formulation of public policy. One best practice supported by the Center
is ongoing training and continuing legal education for prosecutors on the
important matters that regularly arise in the performance of their duties, such
as the government’s disclosure obligations under the United States
Constitution and applicable rules.

The Center’s litigation program, which consists of filing briefs in
support of both the government and defendants, seeks to bring the Center’s
empirical research and experience with criminal justice and prosecution
practices to bear in important cases in state and federal courts throughout the
United States. The Executive Director of the Center, Anthony S. Barkow, is
a former federal prosecutor who worked for many years in two United States
Attorneys’ Offices and in the United States Department of Justice in

Washington, D.C.
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In this brief, the Center has particularly sought to include published
commentary from former prosecutors about the analytical and ethical
challenges posed by compliance with Brady and the need for Brady-related
training, since this appeal focuses in part on the claimed, objective
obviousness of the disclosure obligation faced by Thompson’s prosecutors.
Specifically, the Court has directed to the parties to address “whether it
would be obvious or self-evident to law-school educated, practicing criminal
law attorneys that there was a Brady obligation to disclose the blood
evidence to Thompson such that the district attorney could not be
deliberately indifferent in failing to further train prosecutors on this
application of Brady.” Letter to Counsel from Charles R. Fulbruge II1, dated
March 18, 2009. The Center’s brief focuses exclusively on this question and
believes the correct answer is “no.”

The Center believes that developments over the last several years
confirm that prosecutors need more training about Brady and the
government’s disclosure duties, not less. See pp. 11-12, infra. Thus, the
Center’s appearance as amicus curiae in this case is prompted by its concern
that an affirmative answer to the Court’s question could be misconstrued as
license to dispense with or deemphasize Brady-related training. The Center

also believes that an affirmative answer may lead courts and prosecutors to
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overvalue what little information students glean about Brady and disclosure
duties in law school, or happen to absorb from colleagues while “on the
job,” and come to see these as adequate substitutes for sustained and
effective training. Thus, the Center believes that its basic mission to
improve the performance of prosecutors through the promotion of effective
training is at stake in this important appeal.

INTRODUCTION

In 1941, Justice Frankfurter wrote that the prosecutor “wields the
most terrible instruments of government.”' One year earlier, then-Attorney
General Robert Jackson addressed the nation’s United States Attorneys and
made much the same point, noting that “[t]he prosecutor has more control
over life, liberty and reputation than any other person in America.””

In light of the considerable power bestowed on prosecutors — often
young lawyers in the early stages of their careers — we should not simply
assume they have picked up the necessary knowledge about and sensitivity
to matters as important as the government’s disclosure duties while in a law

school class, or somewhere in the course of handling other cases. Rather,

: Martin v. Merola, 532 F.2d 191, 196 (2d Cir. 1976) (Lumbard, J.,
concurring) (quoting Felix Frankfurter, Letter to the Editor, N.Y. TIMES, Mar. 4,
1941).
2 Robert H. Jackson, The Federal Prosecutor, 24 JRL OF AM. JUDICATURE
Soc. 18 (June 1940).



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=78a5f185-a23a-4218-bf12-dd817b122505

this case illustrates the vital need to effectively and continually train
prosecutors in the legal and ethical questions raised by Brady v. Maryland,
373 U.S. 83 (1963), and subsequent decisions.

The record in this case indicates that Thompson’s prosecutors were
confused about how to apply Brady to the blood evidence they ultimately
suppressed prior to his trial for armed robbery. This uncertainty extended to
other exculpatory information withheld by the government, revealing a
global misunderstanding about Brady’s requirements. More generally,
several facets of the decision to withhold or provide Brady evidence often
trip up even experienced prosecutors. With effective and continuing
training, however, Brady violations can be averted. In light of the necessity
of Brady-related training, on the record in this case and in general, the
claimed obviousness of the disclosure decision faced by Thompson’s
prosecutors 1s no reason to reverse the jury’s verdict or the panel’s decision.

ARGUMENT

1. The Brady Question at Issue Confounds Some Prosecutors

Brady and its progeny required production of the blood evidence at
issue in this case. Nonetheless, this sort of Brady question appears to
confuse some prosecutors — including, most importantly, those who

prosecuted Thompson.
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Initially, in rejecting the District Attorney’s obviousness argument,
the panel was surely correct to focus on Thompson’s own prosecutors’
testimony that Brady did not require disclosure of the blood evidence. As
the panel opinion notes, the trial witness offered by the District Attorney’s
Office under Fed. R. Civ. P. 30(b)(6) took issue with whether the blood
evidence had to be disclosed. See Decision at 28. That witness, Val Solino,
apparently believes that, since the prosecutors did not know Thompson’s
blood type, the evidence need not have been provided. See id. Williams,
one of the assistants who handled the Thompson prosecutions, also testified
that the blood evidence did not have to be disclosed under Brady “because I
didn’t know what the blood type of Mr. Thompson was, and 1 didn’t know
what the blood type of Mr. LaGarde was.” TT 393.” He also told LaGarde
that the blood evidence was “inconclusive.” Decision at 26. Thus, even
facing civil liability and after state courts previously held suppression of the
blood evidence to violate Brady, witnesses from the District Attorney’s

Office still voiced a contrary and erroneous view.

3 Although he testified that disclosure of the blood evidence was not required

by Brady, Williams claimed at trial that he would have turned the lab report over
anyway simply because it “was a written report that was generated in connection
with this case.” TT 393. Despite this testimony, however, Williams knew of the
blood evidence but did nothing to ensure its production to Thompson.



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=78a5f185-a23a-4218-bf12-dd817b122505

It is equally telling that in 1999 — fourteen years after Thompson’s
prosecution and twelve years after the office codified its policy toward
Brady — the prosecutors pondering whether to seek indictment of the
assistants involved in Thompson’s case still disagreed among themselves as
to whether Brady compelled production:

First of all... when I said that we have proof that this went, I

believe we can prove this was — that Jim Williams knew about

this, Mr. Connick and Mr. McElroy started to argue with us as

to whether or not you have a duty to turn over that report. And

Mr. Connick’s point that he tried to make or persuade me about

was that if you don’t intend to use that piece of paper and you

don’t actually know what John Thompson’s blood type is, then

you don’t have a duty to turn it over. And Mr. McElroy agreed.

And I did not.

TT 986 (Glas testimony).

Similarly, Solino conceded at trial that the formal, written standard for
Brady disclosures memorialized in the 1987 office manual would not have
required production of the blood evidence. TT. 914-15. If defendants
believed the blood evidence was obviously Brady material, surely the new
office policy would have dictated its disclosure. In fact, as Thompson
correctly points out, that policy was riddled with conceded legal error. See
Appellees’ Brf. at 15, 27-28.

The prosecutors’ various other violations of and misunderstandings

about Brady in this case also reinforce the overall conclusion that they found
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proper construction of their constitutional disclosure obligation to be
difficult. Additional evidence withheld from Thompson included
eyewitness accounts not matching his appearance and information about a
reward given to one government witness. See Appellees’ Brf. at 11-12. The
panel decision notes that “Defendants disputed among themselves” whether
Brady applied to this evidence, Decision at 26 n. 15, and even now the
District Attorney appears to argue that nondisclosure was appropriate. See
Appellants’ Brf. at 36-37. Actually, the evidence is classically the sort
found to be covered by the Brady rule. See, e.g., Kyles v. Whitley, 514 U.S.
419, 443-44 (1995) (contrary or impeached eyewitness accounts covered by
Brady); U.S. v. Snell, 899 F. Supp. 17, 22 (D. Mass. 1995) (“promises,
rewards and inducements offered to government witnesses” is ““classic Brady
material”). At trial, Williams testified that information impeaching
government witnesses is not covered by Brady and then, only moments later,
changed his mind and agreed that it is. TT 381-82. Prosecutors’ uncertainty
could only have been magnified by the office’s policy discouraging
production of police reports and witness statements. TT 62-67. All this
evidence of Brady-related confusion, internal disagreement and error
supports the conclusion that the decision about whether to produce the blood

evidence was not a simple one for Thompson’s prosecutors.
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Finally, the sheer number of assistant district attorneys who were
aware of the blood evidence but failed to ensure its production is further
proof that they did not regard the question as clear-cut. The record confirms
that at least four prosecutors — Williams, Whittaker, Dubelier and Deegan —
knew of the blood evidence. See Decision at 25-26; Appellee’s Brf. at 8§, 17.
Yet none took steps to make certain it was given to Thompson. To believe
these prosecutors all saw the Brady question as obvious is to conclude that
all intentionally joined in the knowing violation of Thompson’s rights and
the likely commission of a crime. The more probable conclusion is that
some or all simply misanalyzed the Brady question, in which case the matter
was not so clear as to obviate the need for further training. The amicus brief
filed by Orleans Parish Assistant District Attorneys refers to “the current
generation of prosecutors dedicated to securing justice — zealously,
faithfully, and ethically.” Orleans Parish ADAs Brf. at 1 (emphasis added).
Because the Center believes this description fits the vast majority of
prosecutors throughout the United States, including those in Orleans Parish
in 1985, the fact that so many assistants knew of the blood evidence
indicates that the Brady question at issue here was not perceived as simple or

. 4
obvious.

Riehlmann’s testimony about Deegan’s 1994 statement to him regarding
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Although the notion that Brady did not require disclosure of the blood
evidence is mistaken, Thompson’s prosecutors are not the only ones to draw
that conclusion when faced with evidence of this sort. In Smith v. Sec. of
N.M. Dept. of Corrections, 50 F.3d 801 (10th Cir.), cert. denied, 516 U.S.
905 (1995), the state argued that it had no obligation to test blood on
clothing found in the car of a suspect other than the defendant, or disclose
the existence of the clothes, because “any potential exculpatory value of the
clothing is speculative since no testing was ever done.” Id. at 832. The
Tenth Circuit rejected the argument because, inter alia, “the clothes were
never made available to the defense to allow it to conduct independent
tests.” Id. at 833. Thus, far from being obviously wrong, an argument very
similar to the one at issue in this case was pressed by different prosecutors in
Smith in a federal appeals court fourteen years after Thompson’s conviction.

In sum, Thompson’s prosecutors’ confusion about Brady’s
requirement to disclose the blood evidence and police reports, and the fact

that other prosecutors have made similar arguments when faced with similar

suppression of the blood evidence does not undermine the conclusion that the
nondisclosure likely did not result from a willful project to injure Thompson,
given how many assistants knew of the evidence. As the panel correctly held,
Riehlmann’s account did not rule out a Brady decision based on legal mistake.
See Decision at 24-25. Moreover, Deegan’s statement to Riehlmann that the blood
evidence “might have been exculpatory,” TT 718, supports the conclusion that
Deegan was unsure about whether Brady required disclosure.
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evidence, confirm that prosecutors do not uniformly view the disclosure
question at issue here as black and white. That is not to say they are correct
to suppress such evidence — only that further Brady-related training by the
District Attorney would not have been superfluous, and deliberate
indifference liability under § 1983 could reasonably attach to the failure to
train.’

I1. Several Variables Cloud Brady Questions for Many
Prosecutors

The mishandling of the blood evidence by Thompson’s prosecutors is
not an isolated occurrence. Many scholars, former prosecutors, and some

courts have concluded that, decades after the Brady decision, disclosure

> In arguing the obviousness of the blood evidence, the District Attorney

relies on Burge v. Parish of St. Tamany, 187 F.3d 452 (5" Cir. 1999) and Pineda v.
City of Houston, 291 F.3d 325 (5™ Cir. 2002), cert. denied, 537 U.S. 1110 (2003).
See Appellants’ Brf. at 21-22. The panel was correct in distinguishing Burge on
its facts. See Decision at 27, 29. Pineda is similarly inapposite. In Pineda, this
Court found that the police officers were trained in Fourth Amendment law and
that there was no evidence additional training was needed. See 291 F.3d at 333.
The Court contrasted the case with Brown v. Bryan County, 219 F.3d 450, 457 (5"
Cir. 2000), cert. denied, 532 U.S. 1007 (2001), where the deputy at issue “received
no training in proper pursuit and arrest techniques.” Id. Here, as Thompson and
the panel discuss at length, the jury had adequate grounds for finding Thompson’s
prosecutors received no Brady training at all, as in Brown. See Decision at 30-31.
Moreover, Pineda does not hold that officials’ “basic training” is always
constitutionally adequate; in fact, the decision contains no discussion of the
substance of the officers’ basic training. See 291 F.3d at 334. Nor is this a case
where the prosecutors were “adequately trained” but could have had “better or
more. . .’training. Appellants’ Brf. at 22 (quoting Pineda, 291 F.3d at 334). Here,
again, the record entitled the jury to find that no Brady training occurred.

10
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violations continue to occur. Recent studies of reversals and exonerations in
thousands of capital and homicide cases found that unconstitutional
suppression of evidence accounted for a significant percentage of the
reversals.” One study of all 5,760 capital convictions in the United States
from 1973-1995 found that illegal suppression of evidence accounted for
16% of reversals.” Another cited 381 homicide convictions reversed
because of wrongfully suppressed evidence and/or untruthful witness
testimony.® Hence one former prosecutor writes, “[t]housands of decisions
by federal and state courts have reviewed instances of serious Brady
violations, and hundreds of convictions have been reversed because of the
prosecutor’s suppression of exculpatory evidence.” In the last few months

alone, two high-profile federal trials — the Ted Stevens prosecution and the

6 See Elizabeth Napier Dewar, A Fair Trial Remedy for Brady Violations,

115 YALE L. J. 1450, 1454 (2006).
7 See Dewar, supra note 6 at 1454 (citing James S. Liebman, et al., Capital
Attrition: Error Rates in Capital Cases, 1973-1995, 78 TEX. L. REV. 1839, 1850
(2000)).

8 See Dewar, supra note 6 at 1454 (citing Ken Armstrong and Maurice

Possley, The Verdict: Dishonor, CHI. TRIB., Jan. 10, 1999, at Al)).

’ Bennett L. Gershman, Reflections on Brady v. Maryland, 47 S. TEX. L.

REV. 685, 686 (Summer 2006); accord Andrew Smith, Brady Obligations,
Criminal Sanctions, and Solutions in a New Era of Scrutiny, 61 VAND. L. REV.
1935, 1938 (November 2008) (“disclosure violations continue to occur at high
rates at both the federal and state levels™).

11
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prosecution of W.R. Grace executives for asbestos poisoning in Libby,
Montana — have been derailed by prosecutors’ struggles with Brady
evidence and resulting judicial sanctions.'” Of course, because Brady
violations involve non-production of evidence, it seems reasonable to
assume that many erroneous disclosure decisions never come to light at all."'

The frequency of Brady-related error raises the question of why it
occurs so often. As noted above, the Center believes most prosecutors are
ethical public servants committed to ensuring a fair trial. In the Center’s
view, then, the overwhelming majority of Brady errors must be ascribed to
something other than intentional misconduct, namely, the analytical and
institutional challenges many prosecutors face in correctly applying Brady.
Only with proper training can such formidable obstacles be overcome.

A. The Complexity of Brady’s Materiality Standard

The legal analysis called for by a Brady decision is not often “obvious
or self-evident.” Fulbruge Ltr. In U.S. v. Agurs, 427 U.S. 97 (1976), the
leading Brady decision at the time of Thompson’s trial, the Court

acknowledged that prosecutors have to “deal[] with an inevitably imprecise

10 See Mike Scarcella, Sen. Stevens Trial Suspended Over Possible Brady

Violation, LEGAL TIMES, Oct. 2, 2008 at 1; Kirk Johnson, Asbestos Prosecution
Results in Acquittals, N.Y. TIMES, May 9, 2009 at A10.

a See, e.g., Dewar, supra n. 6, at 1452 (“most Brady violations pass
undiscovered or without remedy”).
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standard.” Id. at 108; accord Kyles, 514 U.S. at 439 (“judgment calls”
inherent in Brady decisions); U.S. v. Sudikoff, 36 F. Supp. 2d 1196, 1198
(C.D. Cal. 1999) (Brady standard “has not been clearly stated”). As one
commentator writes:

What exculpatory evidence consists of; what “material” means;

under what circumstances exculpatory evidence must be

disclosed — by whom — and when it must be disclosed; have

been the subject of much confusion, revision, and debate among

courts, lawyers, and academics."
Even the District Attorney acknowledges that Brady often presented “gray
areas” that left assistants in need of “more than a little help” making
“subjective, sometimes difficult, decisions” about disclosure — though he
then inexplicably argues that, despite this complexity, it is “improper” for
Thompson to urge that additional training was needed. Appellants’ Brf. at
30-31; see also Decision at 20-22 (quoting Connick calling Brady “an elastic
thing” and other testimony regarding doctrine’s “gray areas”).

Perhaps the most vexing aspect of the Brady analysis is its materiality
component. If the evidence in question is not material, disclosure is not
required, even though it might be useful to the defense. See, e.g., Agurs, 427

U.S. at 108-13. Materiality, in turn, hinges on whether nondisclosure will

result in deprivation of a fair trial considering all the proof adduced at trial.

12 Mary Prosser, Reforming Criminal Discovery: Why Old Objections Must

Yield to New Realities, 2006 WIS. L. REV. 541, 564 (2006).
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See id. at 112-13. This standard requires the government to determine
before trial whether the trial would be deemed fair afterward, when the
record is complete and the verdict rendered, if the evidence is not disclosed.
See id.; accord, U.S. v. Bagley, 473 U.S. 667, 682 (1985) (“The evidence is
material only if there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been
different”).

Requiring prosecutors to estimate the fairness and outcome of the trial
before it actually occurs poses particular quandaries, starting with the
prosecutor’s lack of information about how the trial will develop at the time
materiality must be considered. One court summarized the difficulty:

Most prosecutors are neither neutral (nor should they be) nor

prescient, and any such [materiality] judgment necessarily is

speculative on so many matters that simply are unknown and
unknowable before trial begins: which government witnesses

will be available for trial, how they will testify and be evaluated

by the jury, which objections to testimony and evidence the trial

judge will sustain and which he will overrule, what the nature

of the defense will be, what witnesses and evidence will support

that defense, what instructions the Court ultimately will give,

what questions the jury may pose during deliberations (and how

they may be answered), and whether the jury finds guilt on all
counts or only on some (and which ones).

U.S. v. Safavian, 233 F.R.D. 12, 16 (D.D.C. 2005).
A second challenge is that, because the materiality standard requires

weighing a single piece of potentially exculpatory evidence against all

14
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inculpating evidence, the totality of which may seem especially powerful in
the investigative stage, “the guiltier a defendant seems before trial, the less
disclosure he is legally owed.”"> Because prosecutors typically believe in
the guilt of those they charge and labor to convict — indeed, under ethics
rules, they cannot proceed with the case otherwise — the materiality analysis
can encourage under-disclosure. The prosecutor must “achieve a state of
cognitive separation where she can simultaneously recognize that a piece (or
pieces) of evidence objectively can create a reasonable doubt for the jury

e

while still believing the case warrants prosecution. This demands what

one writer has called a “Zen-like state of... harmonizing,” or, as another

9915

commentator put it, the objectivity of “saints.” ” “More mortal advocates

will understandably view such evidence as a ‘problem’ that threatens to

undermine the case.”!

B Christopher Deal, Brady Materiality Before Trial: The Scope of the Duty to

Disclose and the Right to Trial by Jury, 82 N.Y.U. L. REV. 1780, 1784 (December
2007).

1 Scott E. Sundby, Fallen Superheroes and Constitutional Mirages: The Tale

of Brady v. Maryland, 33 MCGEORGE L. REV. 643, 662 (Summer 2002).

s Sundby, supra n. 14, at 662; Joseph R. Weeks, No Wrong Without a
Remedy: The Effective Enforcement of the Duty of Prosecutors to Disclose
Exculpatory Evidence, 22 OKLA. CITY U. L. REV. 833, 843-44 (Fall 1997).

16 Weeks, supra n. 15, at 844.
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It is quite possible that nondisclosure of the blood evidence in this
case can be traced to the complexity of applying Brady’s materiality
standard. Thompson’s prosecutors appeared to believe that the evidence’s
materiality would have been clear had they known Thompson’s blood type
at the time they made the disclosure decision. See p. 5 supra. Lacking such
information, however, they seemed to struggle to assign value to the
evidence — without which it could hardly be weighed against the other
evidence they possessed inculpating Thompson. The most Williams would
say of the blood evidence is that “it might have” established Thompson’s
innocence, TT 84 (emphasis added) — a level of probability apparently
insufficient to exceed the threshold of Brady materiality in the minds of
Thompson’s prosecutors. Hence, Williams testified that he simply steered
clear of any mention of blood at trial and thereby avoided the problem
altogether. See Decision at 5, 26; see also, e.g., Walker v. City of New York,
974 F.2d 293, 300 (2d Cir. 1992) (plaintiff stated § 1983 claim because
some withheld evidence “not directly establishing the innocence of the
accused” was “not of the sort that one would obviously turn over” without

“training in the intricacies of Brady™), cert. denied, 532 U.S. 1007 (2001).
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B. Institutional Pressures Faced By Prosecutors

The burden prosecutors face when forced to decide what evidence to
produce to the defendant is compounded by a host of institutional pressures
that are worth the Court’s consideration before deciding on the obviousness
of the blood evidence in this case. One of these is simply the nature of the
adversary system, which places paramount emphasis on winning. Writing in
1957, Second Circuit Judge Jerome Frank noted the “peculiar dilemma” of
the “reflective, conscientious prosecutor” assigned the task of safeguarding
the defendant’s rights while simultaneously fulfilling “another duty, that of
convicting a criminal.”'” Given this unique duality not faced by defense
lawyers freed, indeed enjoined, to focus exclusively on zealously
representing their accused clients, prosecutors could “scarcely [be]
blame[d]” for falling back on standard adversarial “wiles and stratagems.”'®
See, e.g., Schmitt v. True, 387 F. Supp. 2d 622, 656 (E.D. Va. 2005)
(chastising prosecutor who “seemed to regard the whole concept of Brady as

a game”); aff’d, 189 Fed. Appx. 257 (4™ Cir.); cert. denied 549 U.S. 1028

(2006). Similarly, Columbia Law School Professor Richard Uviller, a

17 Jerome Frank and Barbara Frank, NOT GUILTY, 233 (1957).

8 Frank, supra note 17, at 233.
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former assistant district attorney who admits regarding prosecutors as “the
flower of the bar,” cautioned:

Young assistants think of themselves primarily as advocates.
The case they make, or (more likely) inherit from a law
enforcement unit, is cast immediately as a trial scenario. It is
refined and amplified — as it usually requires — in preparation
for exposure to a jury. In this posture, of course the Assistant
cares a good deal more for supplementary information that
fortifies the case against the defendant than new data that calls
his thesis into question...

[E]ven the best of prosecutors — young, idealistic,
energetic, dedicated to the interests of justice — are easily
caught up in the hunt mentality of an aggressive office."

Winning defuses internal office pressures as well as external public
and political ones. “Prosecutors do not gain renown or reelection for losing
cases.” A survey of 103 state and local prosecutors revealed that “a
number of prosecutors view their primary function in terms of conviction
and punishment,” and that the “conviction rates of prosecutors are used as a

. 21 . ..
measurement of success at prosecutorial work.”” Highly publicized cases

like the murder for which Thompson was prosecuted, which appeared on the

1 H. Richard Uviller, The Neutral Prosecutor: The Obligation of Dispassion

in a Passionate Pursuit, 68 FORDHAM L. REV. 1695, 1700, 1702 (2000).
20 Richard A. Rosen, Disciplinary Sanctions Against Prosecutors for Brady
Violations: A Paper Tiger, 65 N.C. L. Rev. 693, 732 (April 1987).

2l George T. Felkenes, The Prosecutor: A Look at Reality, 7 Sw. U. L. REV.
99, 121-22 (1975).
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front page of New Orleans’ daily newspaper, TT 65, bring even greater
stress. According to one former prosecutor, “[p]larticularly where cases
generate public attention, the prosecutors’ office may be reluctant to appear
ameliorative.”” “In such cases, there is likely enhanced pressure upon the
assigned line assistant to obtain a conviction,” which, in turn, could lead to
“improper reluctan[ce] to disclose exculpatory material to the defense.””

In the end, none of this is to say that the typical prosecutor has no
hope of navigating complex Brady materiality decisions or handling the
institutional pressures that “come with the job.” It is only to explain why
disclosure decisions which, in hindsight, may seem obvious are actually
much more difficult in real time, and why training on substantive Brady law
as well as the importance of upholding the ethical and constitutional values

at stake is not superfluous but crucial.

III. The Jury’s Deliberate Indifference Finding Was Correct in
Light of the Need to Conduct Brady-Related Training

In light of the confusion Thompson’s prosecutors apparently
experienced when confronted with the blood evidence, and the complexity

and pressures associated with Brady decisions generally, training would not

2 Kenneth J. Melilli, Prosecutorial Discretion in an Adversarial System,

1992 B.Y.U. L. Rev. 669, 688 (1992).

3 Melilli, supra n. 20, at 688, 690.
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have been redundant or unnecessary in this situation. Moreover, the District
Attorney’s claimed reliance on law school and on-the-job training to ensure
fair trials is unreasonable.

A. Law School and Work Experience Are No Substitutes
for Actual Training About Brady’s Requirements

The District Attorney asserts that he “had a right to rely on the basic
training that his prosecutors received while in law school, studying for the
bar exam, and practicing criminal law” when it came to safeguarding the
constitutional rights of the citizens of Orleans Parish. Appellants’ Brf. at 21.
He cites testimony from Williams, Dubelier and others that they “learned of”
Brady in law school. Appellants’ Brf. at 25-26. But the record is silent
about what they learned, the extent and quality of their instruction, and what
if anything they might have retained after graduating. See, e.g., TT 359.
Williams could not even recall the point in law school or the specific class in
which he encountered the doctrine. See id. Courses like criminal law and
criminal procedure may last no more than a single semester and usually
cover the waterfront of related subjects. Criminal procedure is not a
required course at many law schools. Discussion of Brady may consume no
more than a class or two, if that, and there is simply no guarantee that
anything more than the most superficial grasp of the subject’s complexities

can be achieved. Given the wide variability in how professors approach the
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same subjects at different law schools, no district attorney managing an
office of nearly 70 assistants could possibly know what level of
understanding each assistant actually acquired about subjects like Brady
while in the classroom.”

Legal ethics courses are even more diverse and may avoid criminal
practice altogether. One ex-prosecutor comments, “[1]Jaw school training in
professional responsibility tends, quite understandably, to focus on the
private practitioner, whose obligation, in significant part, is to zealous
advocacy on behalf of the particular client. As a general proposition, the
adversary model is not the subject of a great deal of formal scrutiny... It is
with this indoctrination that many individuals enter into service as
prosecutors.”” As discussed more fully below, necessary Brady-related
training entails much more than imparting substantive knowledge about the
legal doctrine; it must also include emphasizing and shoring up prosecutors’
ethical and constitutional responsibilities.

Placing faith in bar exams puts supervising prosecutors on even

shakier ground. Such exams may or may not include Brady-related

# In 1984 or 1985, the District Attorney’s Office evidently began asking

applicants a single written question about Brady as part of the hiring process, see
Appellants’ Brf. at 31, but this practice, whatever its value, post-dated the hiring
of the assistants who prosecuted Thompson.

25 Melilli, supra note 22, at 686.
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questions, and those who pass may or may not have managed to study for
that part of the test or gotten such questions right. It is the rare lawyer who,
having frenetically crammed in the weeks before the test, will retain much of
anything so tenuously absorbed. Rarer still is the lawyer who would stake
any serious outcome once in practice on what she recalls from studying for
the bar exam.

Nor is the ad hoc, on-the job experience acquired by assistants an
adequate substitute for Brady-related training. The persistent incidence of
Brady violations over the last several decades necessarily casts doubt on job
experience as an adequate safeguard. More specifically, the prosecutors in
the District Attorney’s office were generally young lawyers who had not
amassed many years of work experience. See Decision at 21. Other than
generically confirming that prosecutors encountered Brady issues in their
work, the record also fails to indicate what sorts of disclosure questions
arose; whether they previously faced potentially but not directly exonerating
material like the blood evidence here; how assistants actually made Brady
decisions; and, most importantly, the quality or accuracy of their choices.
One assistant did testify that — job experience notwithstanding — Brady
issues were sometimes difficult for assistants, who occasionally needed

“more than a little help” in deciding whether to disclose. TT 898.
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Reliance on work experience instead of proper, objective training also
puts a heavy premium on the culture of the prosecutor’s office in question,
since the new assistant will usually “take over unreflectingly those practices

.o . 26
of some of his incumbent associates.”

In this case, the District Attorney
argues that suppression of the blood evidence was an intentional act of
misconduct, though four assistants knew about it. The Center, by contrast,
believes the suppression likely resulted from correctible confusion. If the
District Attorney is correct, however, one can only question the overall
office environment during this period. “[Y]outh, inexperience and lack of
instruction in ethical obligations render prosecutors particularly vulnerable
to influence by their more experienced peers,” one ex-prosecutor writes.”’
“If the veterans communicate conviction-oriented values, clearly that is the
strongest message we can expect young prosecutors to receive.”>®

More than forty years ago, the President’s Commission on Law

Enforcement and the Administration of Justice reported that “[t]he training

of a prosecutor is generally limited to his legal education and whatever

26 Frank, supra note 17, at 241.

27 Stanley Z. Fisher, In Search of the Virtuous Prosecutor: A Conceptual

Framework, 15 AM. J. CRIM. L. 197, 206 (1988).

28 Fisher, supra note 27, at 206.
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courtroom experience he has had. While this may meet the need for the
courtroom and trial aspects of the job, it does not necessarily prepare the
man for his administrative and law enforcement functions.”™ The Center
agrees and believes that training is vitally necessary to fill the gap.

B. Brady-Related Training Is Essential to Ensure
Compliance with Constitutional Mandates

The record in this case demonstrates the need for substantive training
on Brady’s legal principles and applicability to the blood evidence
suppressed before Thompson’s trial. As discussed above, in the panel
opinion and the parties’ briefing, there is ample evidence in the record that
the assistants involved did not understand the requirement that the blood
evidence be disclosed, given their lack of knowledge of Thompson’s blood
type. See Point I, supra. This misconception demonstrates that training
would not have been superfluous, and that the jury was therefore permitted
to base a finding of deliberate indifference on the District Attorney’s failure
to train subordinate assistants.

More generally, there i1s wide acknowledgement of the need for

Brady-related training. The United States Attorney’s Manual “recogniz|[es]

29 ABA STANDARDS RELATING TO THE PROSECUTION FUNCTION AND THE

DEFENSE FUNCTION, Standard 3-2.6 at 33 (3d ed. 1993) (quoting President’s
Commission on Law Enforcement and the Administration of Justice, THE
CHALLENGE OF CRIME IN A FREE SOCIETY, 148 (1967)).
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that it is sometimes difficult to assess the materiality of evidence before
trial” and therefore “encourage[s] prosecutors to undertake periodic training
concerning the government’s disclosure obligation and the emerging case
law surrounding that obligation.””’ In 1971, the ABA’s Project on Standards
for Criminal Justice promulgated a standard providing: “Training programs
should be established within the prosecutor’s office for new personnel and
for continuing education of his staff.””' Likewise, the National District
Attorneys Association’s National Prosecution Standards provide, “[t]he
prosecutor and his staff should participate in formal continuing legal

. 32
education.”

State bars — including Louisiana’s — require attorneys to fulfill
annual mandatory continuing legal education requirements; they do not

simply assume, as the District Attorney claims to, that law school, the bar

exam and lawyers’ work experience have ensured their competence.

3% United States Attorney’s Manual, § 9.5001(B)(1) and (E) (rev. 1997).

3 ABA STANDARDS RELATING TO THE PROSECUTION FUNCTION AND THE
DEFENSE FUNCTION, Standard 2.6 (Approved draft 1971).
32 National District Attorneys Association, National Prosecution Standards, §

9.5 (2d ed. 1991).

33 See LA. Sup. Ct. R. XXX, Rule 3 at www.lascmcle.org/rules.a#1F07C8
(Louisiana mandatory continuing legal education rules).
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Commentators have also voiced the need for training. Judge Frank
noted, “the basic trouble is that seldom, before his election or appointment
as a prosecutor, has a lawyer had any intensive, special training in the
peculiar obligations of his office. Most law schools fail to provide him with

such training.”*

Another writer stresses the value of training and other
internal controls as “[t]he best method of reducing prosecutorial misconduct
like Brady violations” because, once conveyed, they can form the basis for
internal discipline and performance review.”> Wisconsin Law School
Professor Mary Prosser writes:

Many prosecutors are young and inexperienced, perhaps in their

first job after law school. If there is no working definition of

exculpatory evidence in their jurisdiction, or no training in their

offices as to what to disclose and how to make those decisions,

they may well not appreciate what exculpatory evidence is or

recognize it when they learn of it. Trying to predict the effect

of the evidence on the outcome of a trial is fraught with the

possibility of error.*

Brady-related training provided to prosecutors will also be far more

effective than abstract, law school instruction because prosecutors are

already engaged in work handling actual cases and will already have begun

3 Frank, supra note 17, at 241.

3 Smith, supra note 9 at 1959.

36 Prosser, supra note 12, at 565.
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to engage in real-world decision-making. Relying on assistants to pick up
the correct approach to Brady through work experience alone may result in
nothing more than repetition of the same mistakes, while one or two lectures
from law school years earlier can hardly have much effect. Objective
training conducted at the same time that prosecutors are confronting Brady
issues in their everyday work will be vastly more successful in improving
the quality of the government’s decision-making.

Just as important as continuing legal education in the intricacies and
specific applications of the substantive law of Brady is training in the
importance of upholding the fundamental constitutional rights at issue. In
US. v Kojayan, 8 E.3d 1315 (9™ Cir. 1993), the Court remanded a
conviction to the district court for decision whether to retry the defendants
following the prosecution’s withholding of and deception about a
cooperation agreement with the government’s chief witness. Writing for a
unanimous court, Judge Kozinski emphasized the all-important need to train
prosecutors in their ethical and constitutional duties:

Much of what the United States Attorney’s Office does isn’t

open to public scrutiny or judicial review. It is therefore

particularly important that the government discharge its

responsibilities fairly, consistent with due process. The
overwhelming majority of prosecutors are decent, ethical,
honorable lawyers who understand the awesome power they

wield, and the responsibility that goes with it. But the
temptation is always there: It’s the easiest thing in the world
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for people trained in the adversarial ethic to think a prosecutor’s
job is simply to win...

One of the most important responsibilities of the United

States Attorney and his senior deputies is ensuring that line

attorneys are aware of the special ethical responsibilities of

prosecutors, and that they resist the temptation to overreach.

Training to impart awareness of constitutional rights is an

essential function of an office whose administration of justice

the public relies on.

Id. at 1324 (citations, quotations and punctuation omitted). The 1971 ABA
standards also stressed that “[t]raining within the prosecutor’s office should
give special emphasis to ethics.™’

Perhaps most importantly, ethics instruction of the sort advocated by
Judge Kozinski helps foster an office culture necessary to counteract the
pressures that can lead to misconduct. Ongoing training about and emphasis
on the importance of matters like Brady compliance sends a message to
junior prosecutors and thereby prevents violations — not simply because
assistants have a greater knowledge about Brady law, but because they sense
its clear importance to supervisors and the office as a whole. Uviller, the

former prosecutor, writes of the importance of fostering “[c]onscientious

commitment to an office policy or tradition” intended to foster “appreciation

37 ABA STANDARDS (1971), supra note 31, at Standard 2.6.

28



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=78a5f185-a23a-4218-bf12-dd817b122505

>3 To return to the Court’s second

of [the prosecutor’s] dual responsibilities.
question, even if one applies sound legal reasoning and determines that
Brady likely requires disclosure of particular evidence, doing what the
Constitution mandates and thereby lowering the odds of conviction may not
be as “obvious or self-evident” to junior prosecutors as it should be if they
have never received proper and sustained training in their duty to balance the
desire to win with the need to ensure a fair trial, and if such training has not
succeeded in fostering the right overall office culture.
CONCLUSION

The Center believes it would be a mistake to apply hindsight and
regard the decision about disclosing the blood evidence as obvious. For the
reasons discussed herein, Brady decisions are much harder to make in real
time than they might appear after the fact. In light of the awesome power
wielded by prosecutors, law school and on-the-job experience are poor
guarantors of constitutional rights and no substitutes for ongoing, objective
training in the law and ethics of the government’s disclosure duties. The

District Attorney’s obviousness argument therefore provides no basis on

which to reverse the judgment below.

38 Uviller, supra note 19, at 1718.
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