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Patents: Pillars of 
biotech companies

Ms Prity Khastgir is Founding Partner of 
Tech Corp Legal LLP, a New Delhi, India-
based law firm focussing on technology 
and corporate laws. Her practice areas 
include chemical and biotech patents, food 
and drug laws, and pharma regulatory 
affairs.

In the past few decades,  glo-
balization phenomenon has re-
ceived considerable attention and 
has fashioned both the discourse 
and the behaviour of academics, 
policymakers and managers. One 
symptom of a globalizing world 
is the surfacing of entrepreneurial 
start-ups that have an international 
outlook from inception.

However, before early-stage en-
trepreneurs can go to market, they 
must literally prove to themselves  
with  their innovations, which may 
involve developing a research tech-
nology further, perhaps to a work-
ing prototype, and/or studying 
the markets to see if the business 
concept will create an economic 
impact. 

While start-up firms create a sub-
stantial economic impact on most 
economies, the failure rate of start-
up firms seems to remain high 
over time. There is an ever grow-
ing influence of intellectual capital 
management on business perfor-
mance, which generally includes 
the human capital of the entrepre-
neur, organizational capital, and 
relational capital are important 
intangible assets, which seem to 
be related positively to venture 
performance.

Patents: YES or NO?
A patent is one of the ways by 
which technological innovations 
are protected. The most ironical 
fact about a patent is that although 
it gives monopoly for a number of 
years, but in order to gain the mo-

nopoly, the invention has to be dis-
closed. Hence, it’s not a secret any-
more, and the competitor knows 
how it works. Therefore, it be-
comes necessary to enforce rights 
of a patent, by taking legal actions, 

either to make others who are vio-
lating patent rights from stop in-
fringing or to make them pay for 
the privilege of using the patent. If 
a patent is not enforced, its value 
is questionable. In simpler terms, 
if violators are not taken to court, 
they will continue to infringe.

In contrast, some patents have a 
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short life, as the market windows 
for many technologies can be very 
slim. Many patents are filed which 
don’t have the potential to gener-
ate revenues for the inventors.

It is well known that organiza-
tions spend thousands of dollars 
for filing patents each year. It is 
interesting to know how they gain 
an edge over their competitors by 
filing a large number of patents. 
The example of Taq patent justifies 
this to a certain extent. Taq poly-
merase is a thermostable enzyme 
employed in polymerase chain 
reaction (PCR) for amplification 
of a specific genetic sequence. The 
rights to both the enzyme and the 
PCR were owned by Cetus Corpo-
ration, and in 1991, they sold their 
rights to Roche for $300 million. 
The life sciences industry is full of  
various such instances.

Biotech start-ups & patent risks 
The risks involved in a biotech 
start-up are quite enormous and 
hence they undergo greater scruti-
ny than most other industry start-
ups. At this point, it is very criti-
cal to specifically point out what 
exactly a biotech company has 
that is valuable compared to other 
companies. Essentially, they have 
nothing else but an application for 
a patent that promises monopoly 
profits in the far future and some 
individuals that may or may not be 
able to carry it to that point. Thus, 
when viewed from this perspec-
tive, the application for the patent 
and the individuals that are driving 
the ship are of utmost importance. 
In essence, the patent application 
promises potential monopoly prof-
its in the future. Thus, the patent 
itself needs to be sound. 

Importance of patents for 
startups
Securing funding from either ven-
ture capitalists or large pharma-
ceutical companies is by no means 
trivial and straightforward. Bio-
tech startups have to tell their po-

tential investors a very attractive 
and appealing story in order to 
draw their interests. The most im-
portant factor in this story is what 
proprietary information (mainly 
patents) the companies have in or-
der to gain an edge or a niche over 
their competitors. Hence, the role 
patents play in obtaining funding 
and launching biotech startups is 
nothing less than instrumental. It is 
fair to say that patents are the cor-
nerstones of biotech startups and 
they can make or break a young, 
fledgling company.

Companies usually file for patents 
during the very early stage of de-
velopment. There are both pros 
and cons for doing this. One of 
the advantages is that companies 
can secure their market share and 

capitalization as well as discour-
age any competition in the early 
stage. However, they will also lose 
a couple of years of the patent life 
of their drugs. Despite drawbacks 
from filing patents early, all com-
panies file for their patents in the 
initial development stage to pro-
tect them from their competitors. 
Patents are an instrumental part of 
the biotech startups’ portfolio that 
is presented to the venture capital-
ists. These startups need to con-
vince VCs that their ideas, based 
on patents, give them an edge over 
all of their competitors. 

In addition, patents for biotech 
startups serve two other functions. 
First, patents help companies se-
cure an initial clientele base by 
presenting the uniqueness of their 
products, and secondly, patents 

serve as a competitive barrier of 
entry into the same field. As men-
tioned earlier, small biotech start-
ups usually focus on specific drugs 
for specific diseases. Since the mar-
kets for these diseases are fairly 
small, it is imperative for them to 
have a dominant position in their 
respective fields.

To understand the role of patents in 
biotech companies, various aspects 
of a biotech company’s life cycle 
are to be considered and it should 
be examined that where and how 
patents are crucial in its success. 
During early stages of a company, 
patents are important for receiving 
funding as they provide the future 
promise of monopoly profits in a 
very volatile and risky industry. 
As the company develops, it gen-
erally creates a portfolio of patents 
around their initial concept. The 
patents that are developed and 
acquired in the early stages of the 
company are crucial to the compa-
ny’s continued success. In order to 
maintain a patent’s legitimacy, a 
company must police other com-
panies to make sure that the pat-
ent is not being infringed upon. In 
addition to actively policing oth-
ers, a company may have to de-
fend its own patents from claims 
of invalidity. Therefore, once the 
company’s primary technology 
becomes more successful or starts 
generating revenues, they can use 
that capital to pursue other tech-
nologies. Moreover, for protection 
of a company’s IP, they may need 
to sometimes litigate against other 
companies that are infringing on 
their patents and often need to de-
fend their own patents also.

Patents are the pillars for biotech 
companies and are essential for 
their survival. Without the prom-
ise of the monopoly profits in the 
future, biotech companies cannot 
protect themselves later in their life 
cycle. Thus, they must pursue and 
protect their IP in a timely manner 
and with great care.

The only way to 
receive high profits for 
a business is through 
monopoly profits, and 
patents secure these 
monopoly profits
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