Case 3:04-cv-05222-SI Document 113  Filed 07/21/2006 Page 1 of 51

Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=7b3bebc3-e037-4765-a52d-77fad8118c53

Labaton
Such arow T OSEPg f:'TiESBERG

Direct Dial: (212) 907-0851
Direct Fax: (212) 883-7051
Jjsternberg@labaton.com

July 21, 2006

Hon. Susan Illston

United States District Judge

United States District Court for the
Northern District of California

450 Golden Gate Avenue

San Francisco, CA 94102

Re: In Re SupportSoft Sec, Litig., No. C 04-5222 SI, Discovery Issue

Dear Judge Illston:

In accordance with your standing order on discovery disputes (effective June 23, 2006),
Plaintiffs request, by letter brief, that the Court overrule three objections which the Defendants
have made to Plaintiffs’ Requests for Documents and direct the Defendants to produce the
requested documents. Copies of Plaintiffs’ Document Requests and Defendants’ Responses are
attached as Exhibits A and B respectively.

A Applicable Time Period for Discovery Responses

Defendants have objected to providing documents which were created prior to the Class
Period — specificaily, to any documents except those “created between January 20, 2004 and
QOctober 20, 2004 (which Defendants characterize as the “Relevant Period”) and any created
later which are “relating to relevant events that occurred during the Relevant Period.”
Defendants’ Response at 4 (General Objection “N”).

Defendants’ response is inadequate. Plaintiffs attempted to limit the time frame covered
by their requests to the contentions of the parties. The Corrected Amended Consolidated Class
Action Complaint (the “Complaint”) alleges that Defendants made false or misleading
statements during the Class Period which related to the Company’s long-standing business
model, its financial results since 2001, and its anticipated future financial performance.

Plaintiffs’ discovery requests, accordingly, seek contemporaneous documents from the time
periods referred to in Defendants’ false and misleading remarks, Defendants’ attempt to limit this
time frame would improperly protect from discovery highly probative and material information,

Most of Plaintiffs’ requests for Production requested documents from the 2003-2004 time
period, because the allegations of the Complaint specificaily relate to that period. For example,
the Complaint alleges that on January 20, 2004, CEQ Basu stated that “2003 was a breakaway

www labaton.com LABATON SUCHAROW & RUDOFF LLP | 100 PARK AVENUE | NEW YORK, NV 10017 | T 212-907-0700 | F 212-818-0477



Case 3:04-cv-05222-SI Document 113  Filed 07/21/2006 Page 2 of 51

Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=7b3bebc3-e037-4765-a52d-77fad8118c53

Hon Susan Illston
July 21, 2006
Page 2

year for SupportSoft” in which it “established . . . leadership in service and support automation
solutions,” and CFO Beattie indicated that the Company’s “nine consecutive quarters of
sequential growth” were the result of “crisp execution” “focus on customers” and a “tight control
of spending.” Compl., 4 23-24. Compl., §7 26, 28. In contrast, Plaintiffs allege that customers
found SupportSoft’s products to be problematic, that major customers were unhappy, that sales
were slowing, and that the Company was only able fo achieve the appearance of an unbroken
record of growth from the last quarter of 2001 to the second quarter of 2004 by: (a) granting
concessions to holders of existing ratable licenses who would agree to let Defendants convert
those licenses to perpetual licenses in order to accelerate license payments; and (b) boosting
short-term revenue through writing all new licenses as perpetual licenses at the expense of the
long-term revenue generated by ratable licenses. Compl., 1 35-43.

Much of the relevant, probative evidence of these allegations will be contemporaneous
documents from the consecutive quarters of growth referred to in Beattie’s comments, especially
the 2003 period referenced in Basu’s comments. Thus, while the 2004 period is also critical to
other allegations of the Complaint (such as Defendants’ false and misteading statements in April
and July of 2004, SupportSoft’s declining sales, the corrective disclosure and subsequent stock
price drop), many of the allegations of the Complaint depend upon documentation from the
period prior to January 20, 2004. See King v. E.F. Hutton & Co., 117 E.R.D. 2, 7 (D.D.C. 1987).
(“With reference to information concerning activities of the defendants . . . prior to February 1,
1981, it is obvious that the representation of past successes . . . make such information highly
relevant to the issues in this case.” Accord, In re Advanced Interventional Systems Sec. Litig.,
[1993 Transfer Binder] Fed. Sec. L. Rep. (CCH) § 97,694 at p. 97,222, 1993 WL 331006, at *3
(C.D. Cal. May 17, 1993).

Similarly, where Plaintiffs requested documents from a different time period, the
rationale was based on the allegations of the parties. The requests for production that did specify
a different time-period were the following:

. Documents relating to customer complaints or product problems (Requests 1-3).
The customer complaints and product problems alleged in the Complaint began in
2002 or earlier. Requests 1 though 3 seek the production of documents relating to
those problems from 2002 through 2004 because during the Class Period
Defendants described their “record-setting” consecutive quarters of growth
(which began in the fourth quarter of 2001) as being the result, in part, of their
“crisp execution” and technological leadership. Compl., 9 21-28.

. Documents relating to the “mix” between ratable and perpetual licenses
(Requests 13, 14, 15, 20, 21, 22, 24, 23, 26, 30, 31, 32, 33). The Complaint
alleges that Defendants changed from a “blended” business model to one that
relied almost entirely on perpetual licenses. A meaningful analysis of this claim
requires going back to the period when the blended model was actually in use.
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Consequently, Plaintiffs requested documents from the period 2002-2004.
Requests 27-29 requested documents from a longer period (1995-2004) if those
documents specifically referenced the “blended” model, and documents
communicating this idea of a “blended” model (also referred to as a “license” or
“business” model) to analysts, investors, brokers and the media. Defendant Basu
is quoted in paragraph 54 of the Complaint as explaining the shortfall in third
quarter 2004 revenue and earnings as the result of the Company’s change in its
business model: “However, at a business model level this [shift to perpetual
licenses] goes against the fundamentals of the company going back five years
when we pioneered the term ‘license model’ . . . ,” Plaintiffs need access to
documents supporting Basu’s statement in order to show the undisclosed change
in SupportSoft’s business model.

. Regquest Nos. 16-17 actually use a shorter time period (documents created during
2004), because the requests relate specifically to events of that year.

. Request No. 40 also necessitated a longer time frame because it related to stock
sales by individual defendants. Stock sales support an inference of scienter when
they are suspicious in timing or amount. See, e.g., In re Daou Systems, Inc. Sec.
Litig., 411 F.3d 1006, 1022 (5th Cir. 2005), cert. denied, 126 S, Ct. 1335 (2006).
Documents tending to demonstrate selling patterns over time — and reasons for
sales — are important to determining whether stock sales during the relevant
period are in fact suspicious. Defendants put their prior stock trading pattern in
issue in both of their Motions to Dismiss.! Plaintiffs must assume that they will
raise the issue again in a summary judgment motion or at trial. Accordingly,
Plaintiffs requested documents relating to such trading for the period from 2000 to
the present.

Defendants’ claim that the time periods set out in these document requests are overly
broad and unduly burdensome is without foundation. See Williams v. City of Dothan, 745 F.2d
1406, 1415-16 (11th Cir. 1984) (where the documents requested by the plaintiffs, although from
earlier time periods, are highly relevant to plaintiffs’ case and the defendants fail to show that
production would be a significant burden or that the plaintiffs’ requests constitute an abuse of the
judicial process, the court should adhere to the liberal spirit of the Rules and require production

! See Defendants’ Memorandum of Points and Authorities in Support of their Motion to

Dismiss (Document 40), at 19 (May 20, 2005) and Defendants’ Memorandum of Points and
Authorities in Support of their Motion to Dismiss (Document 63), at 22 (Sept. 23, 2005).
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of the requested documents.)* Plaintiffs made every effort to limit their discovery requests to the
shortest time period that was likely to provide documents relevant to the claims and defenses at
issue. Defendants’ General Objection N is designed to prevent Plaintiffs from obtaining
evidence relevant to important allegations of the Complaint and necessary to the proof of
Plaintiffs’ case. Therefore, Plaintiffs respectfully request that the Court overrule Defendants’
general objection N and require Defendants to produce requested documents from the time
periods specified in the Requests.

B. Objections Related to Customer Complaints

Plaintiffs requested all documents related to customer complaints that software licensed
by the customer from the Company was not performing properly or was not performing the
functions the software had been represented as being able to perform (Request No. 1), and all
documents relating to Company employees or consultants attempting to modify software in order
to enable it to perform functions that the customer stated that the software was not performing
(Request No. 3). Defendants objected and declined to provide such documents on the grounds
that the requests were overbroad, unduly burdensome, and not reasonably calculated to lead to
the discovery of admissible evidence because software complaints are routine in the industry, as
is the need to customize software for particular clients.

Plaintiffs are entitled to obtain discovery relevant to the allegation of paragraph 35 of the
Complaint, that “important customers were finding the [SupportSoft] software to be problematic
and incapable of performing the functions promised by SupportSoft.” See also Compl., [ 46-
47. This cannot be done without reviewing customer complaints and modification requests. If
Defendants are contending that customer complaints and requests were voluminous in 2002 and
2003, that would certainly be probative evidence that their claims of crisp execution and
technical leadership were false or misleading. Production of such information would not be
unduly burdensome, since it has a direct bearing on important allegations in the Complaint.

Conclusion

For the reasons discussed above, Plaintiffs respectfully request that this Court overrule
Defendants’ General Objection N, and Defendants’ objections to Requests 1 and 3, and require

%2 See also 6 Moore’s Federal Practice §26.41[12] at p. 26-146.8 (Matthew Bender 3d ed.
2006) (“There is little or no reason to surmise that the limitations on ‘relevance’ effected by the
2000 amendments to Rule 26(b)(1) will restrict discovery of information concerning facts or
incidents occurring remotely in time or place to the acts on which the action is based. When the
Coutts permitted such discovery before the 2000 amendments, they almost uniformly did so on
the basis of allegations contained in the claim or defense of one or more of the parties.”)
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the Defendants to produce all non-privileged documents within the time periods specified in the
Requests and that are otherwise responsive to Plaintiffs” Document Request.

Respectfully,

/s/ Joseph Sternberg

Joseph Sternberg GLANCY BINKOW
Admitted Pro Hac Vice & GOLDBERG LLP
LABATON SUCHAROW Lionel Z. Glancy (#134180)

& RUDOFF LLP Peter A. Binkow (#173848)
Jonathan M. Plasse Michael Goldberg (#188669)
Christopher J. Keller 1801 Avenue of the Stars, Suite 311
100 Park Avenue Los Angeles, California 90067
New York, New York 10017 Tel: (310)201-9150
Tel: (212) 907-0700 Fax: (310)201-9160

Fax: (212) 818-0477
Liaison Counsel for Plaintiffs

SCHATZ & NOBEL, P.C.

Andrew M. Schatz

Jeffrey S. Nobel

Mark P. Kindall, State Bar No. 138703
20 Church Street, Suite 1700

Hartford, Connecticut 06103

Tel: (860) 493-6292

Fax: (860) 493-6290

Co-Lead Counsel for Plaintiffs
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CERTIFICATION PURSUANT TO FEDERAL RULE 37(a)(2)}(A)

I certify that counsel for Plaintiffs and Defendants met and conferred, in person, on May
11 and 12, 2006, and through telephonic and written communications on numerous occasions
both before and after May 11 and 12, 2006, in good-faith efforts to resolve the disputes related to
Plaintiffs’ Document Request. Although the parties were successful in resolving most of the

disputes, the parties were unable to resolve the disputes addressed in this Motion to Compel.

/s/ Joseph Sternberg

Joseph Sternberg . -
LABATON SUCHAROW & RUDOFF LLP
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LIONEL Z. GLANCY, ESQ. #134180
PETER A. BINKOW, ESQ. #173848
MICHAEL GOLDBERG #188669
GILANCY BINKOW & GOLDBERG LLP
1801 Avenue of the Starts, Suite 311

Los Angeles, California 90067
Telephone: (310) 201-9150

Telecopier: (310) 201-9160

JOSEPH STERNBERG

JONATHAN M. PLASSE

CHRISTOPHER J. KELLER

LABATON SUCHAROW & RUDOFF LLP
100 Park Avenue

New York, New York 10017-5563
Telephone: (212) 907-0700

Telecopier: (212) 818-0477
jsternberg@labaton.com

ANDREW M. SCHATZ
JEFFREY 8. NOBEL
MARK P. KINDALL
SCHATZ & NOBEL, P.C.
20 Church Street

Hartford, Connecticut 06103
Telephone: (860) 493-6292
Telecopier: (860} 493-6290

Attorneys for Plaintiffs

In re SUPPORTSOFT, INC. SECURITIES
LITIGATION

This document relates to:

ALL ACTIONS
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Civil Action No. C 04-5222 SI

PLAINTIFFS’ FIRST REQUEST
FOR THE PRODUCTION OF DOCUMENTS
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Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiffs hereby request that
defendants SupportSoft, Inc. (“SupportSoft” or the “Company”), Radha R. Basu (“Basu”) and
Brian M. Beattie (“Beattie”) produce for inspection and copying the documents described herein
that are in the possession, custody or control of defendants or SupportSoft’s officers, agents,
employees or attorneys, the production of which shall be within thirty (30) days of the date of
service hereof at the offices of Labaton Sucharow & Rudoff LLP, 100 Park Avenue, New York,
New York 10017, or at such other time and place mutually agreed upon by the parties.

DEFINITIONS

The following definitions and instructions apply to the following document requests:

L. “And” and “or” are to be construed either disjunctively or conjunctively whenever
appropriate in order to bring within the scope of this document request documents which
otherwise might be considered to be beyond its scope.

2. “Communication” means, without limitation, the transmittal, by whatever means,
of information in the form of facts, data, ideas, and/or inquiries.

Y LG

3. The terms “concerning,” “relating” and “referring” are synonymeous and mean
relating to, referring to, describing, evidencing, commenting on, responding to, showing,
analyzing, discussing, reflecting or constituting, without limitation.

4, “Defendants” means SupportSoft and the Individual Defendants.

5. “Document” or “documents” is synonymous in meaning and equal in scope to the
usage of the term in Federal Rule of Civil Procedure 34(a) and inciudes, without limitation,
written and printed material as well as Electronically Stored Information (as defined below),
drafts; communications; correspondence; memoranda; records; reports; books; financial
information, reports and/or summaries of personal conversations or interviews; diaries; graphs;
charts; diagrams; tables; photographs; recordings; tapes, microfilms; minutes, records, reports
and/or summaries of meetings or conferences; records and reports of consultants; press releases;
stenographic, handwritten or any other notes; work papers; checks, front and back; check

vouchers, check stubs or receipts; tape data sheets or data processing cards or discs or any other

written, recorded, transcribed, punched, taped filmed or graphic matter, however produced or

FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS
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reproduced; and any paper or writing of whatever description, including any computer database
or information contained in any computer although not yet printed out. A draft or non-identical
copy of any document is a separate document within the meaning of this term.

6, “Electronically Stored Information” includes, without limitation, the following:

(a) information that is generated, received, processed, and recorded by
computers and other electronic devices;

(b)  internal or external web sites;

(©) output resulting from the use of any software program, including, without
limitation, word processing documents, spreadsheets, database files, charts, graphs and outlines,
electronic mail, AOL Instant Messenger™ (or similar programy) or bulletin board programs,
operating systems, source code, PRF files, PRC files, batch files, ASCII files, and all
miscellaneous media on which they reside and regardless of whether said electronic data exists in
an active file, a deleted file, or file fragment;

(d)  activity listings of electronic mail receipts and/or transmittals; and any and
all items stored on computer memories, hard disks, floppy disks, CD-ROM, magnetic tape,
microfiche, or on any other media for digital data storage or transmittal, such as, but not limited
to, a personal digital assistant, e.g., Palm Pilot, Blackberry, or similar device, and file folder tabs,
or containers and labels appended to, or relating to, any physical storage device associated with
each original or copy of all documents requested herein.

7. “Individual Defendants” means Radha R. Basu and Brian M. Beattie.

8. As used herein, with respect to contracts, agreements or licenses, the term
“ratable” is synonymous with “term.”

9. “SupportSoft” or “Company” means defendant SupportSoft, Inc., its Board of
Directors and each committee thereof, each of its subsidiaries, divisions, subdivisions, joint
ventures, parents, affiliated persons, predecessors, and all present and former directors, officers,
employees, representatives, agents and other persons acting on behalf of any of the foregoing.

10. “You” or “Your” refers to the Defendants.

Document hosted at JDSU PRA
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11, The singular form of a word shall be interpreted as the plural and the plural form
of a word shall be interpreted as the singular whenever appropriate in order to bring within the
scope of these requests information or documents which otherwise might be considered to be
beyond ifs scope.

INSTRUCTIONS

1. In producing documents and other materials, You are requested to furnish all
documents in Your possession, custody, or control, regardless of whether such documents are
possessed directly by You or Your partners, agents, employees, representatives, subsidiaries,
affiliates or investigators, or by Your attorneys or their agents, employees, or investigators.

2. All documents You produce in response to this request shall either: (2) be
organized and labeled to correspond with the number of the request to which the documents are
responsive, or (b) be produced in the order and in the manner in which You keep the documents
in the usual course of business with a designation of the file or files from which the documents

have been produced. If such is not possible, please state the reasons why.

3. All documents responsive to these requests that are maintained in the usual course

of business in electronic format shall be produced in their native format along with the software
necessary to interpret such files if such software is not readily available. All such documenis
shall be produced with the metadata normally contained within such documents. If such
metadata is not available, each document shall be accompanied by a listing of all file properties
concerning such document, including, but not limited to, all information concerning the date(s)
the document was last accessed, created, modified or distributed, and the author(s) and
recipient(s) of the document.

4, You are instructed to produce each document in response to this request in its
entirety without deletion or excision regardless of whether You consider the entire document to
be relevant or responsive. If any requested document cannot be produced in full, produce it to
the extent possible, indicating which document, or portion of that document, is being withheld,

and the reason that document or portion is being withheld.
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3. You are directed to produce only those documents responsive to these requests
that have not been previously produced in this action.

6. If You withhold any document responsive to any request pursuant to a claim of
privilege, work-product or otherwise, please provide the following information with respect to
such document:

(a)  The type of document, e.g., letter or memorandum,;

(b)  The actual or approximate date of the document;

(¢)  The author of the document and any other person who prepared or
participated in the preparation of the document;

(d) A description of the subject matter and physical size (e.g., the number of
pages) of the document;

(e) All addressees and recipients of the original or a copy thereof, together
with the date or approximate date on which said-recipients received the document or a copy
thereof;

@ All other persons to whom the contents of the document have been
disclosed, the date such disclosure took place, and the means of such disclosure; and

(g)  The nature of the privilege or other rule of law relied upon and any facts
supporting Your position.

7. If a document responsive to the following requests has been destroyed or
discarded, please identify the document as per the instructions in paragraphs 6(a) to (g).

8. If no documents responsive to a particular document request exist or are within
Your possession, custody or control, please so state in Your response to the request.

0. Pursuant to Rule 26(¢), these requests shall be deemed continuing so as to require
further and supplemental production if, between the date hereof and the time of the hearing or
trial, any additional documents responsive to these requests come into Your possession, custody
or control, or the possession, custody or control of Your agents. The definitions and instructions

previously set forth in these requests are applicable to any such supplemental production.

FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS 4
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TIME PERIOD

Unless otherwise specified, each request relates to documents generated within, or related
to, the time period from January 1, 2003 to December 31, 2004. When other time periods are
specified, the documents being requested include those generated within, or related to, the time
period.

DOCUMENTS REQUESTED
REQUEST NO. 1

All documents relating to customer complaints during the period 2002 through 2004 that
software licensed by the customer from the Company was not performing properly or was not
performing the functions that the software had been represented as able to perform.

REQUEST NO. 2

All documents relating to customers canceling licenses, requesting cancellation of
licenses or declining to renew or extend licenses for the Company’s software during the period
2002 through 2004.

REQUEST NO. 3

All documents relating to Company employees or consultants attempting to modify
software in order to enable it to perform functions that the customer stated that the software was
not performing during the period 2002 through 2004.

REQUEST NO. 4

All documents relating to the Company’s claims to have had record revenues during the
quarter and/or consecutive quarters of record revenues.
REQUEST NQ. §

All pipeline reports and related data available to Company officers or employees, or any
of them, during the period 2003 through 2004.
REQUEST NO. 6

All forecast reports and related data available to Company officers or employees, or any

of them, during the period 2003 through 2004.
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REQUEST NOQ. 7

All revenue roadmaps and related data available to Company officers or employees, or
any of them, during the period 2003 through 2004,
REQUEST NO. 8

All revenue outlooks and related data available to Company officers or employees, or any|
of them, during the period 2003 through 2004.
REQUEST NO. 9

All bookings and/or revenue summaries and related data available to Company officers of
employees, or any of them, during the period 2003 through 2004.
REQUEST NO. 10

All Siebel reports and related data available to Company officers or employees, or any of
them, during the period 2003 through 2004.
REQUEST NO. 11

All communications between or among Defendants and/or Company personnel during thej
period 2003 through 2004 discussing whether the Company would meet its forecast revenues,
REQUEST NO. 12

All communications between or among defendants and/or Company personnel during the
period 2003 through 2004 discussing ways in which the Company could increase revenues
and/or make revenues appear higher.

REQUEST NO. 13

All documents referring or relating to changes and/or additions to revenue as a result of
conversions of ratable contracts to perpetual contracts during the period 2002 to 2004.
REQUEST NO. 14

All documents referring or relating to changes and/or additions to revenue as a result of
conversions of perpetual contracts to ratable contracts during the period 2002 to 2004.

REQUEST NO. 15

All documents referring or relating to changes and/or additions to revenue as a result of

modifications to contracts with Computer Sciences Corporation, Nortel Networks Corporation,
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Charter Communications, Inc., Cox Communications, Inc., Comcast Corporation, J.C. Penney
Company, Inc., IBM, and/or with any affiliates of said corporations during the period 2002
through 2004.
REQUEST NO. 16

All documents created during 2004 referring or relating to revenues or results or
anticipated revenues or results for the third quarter of 2004.

REQUEST NO. 17

All documents created during 2004 referring or relating to changes in the anticipated
revenues or results for the third quarter of 2004.

REQUEST NO. 18

All documents referring or relating to the Company’s consecutive quarters of increasing
and/or record revenues during the period 2003 through 2004,
REQUEST NO. 19

All documents referring or relating to the Company’s earmings, projected earnings,
revenue and/or projected revenue during the period 2003 through 2004,
REQUEST NO. 20

All documents referring or relating to the number of licensing agreements entered into on
a ratable or term basis during the period 2002 through 2004.
REQUEST NO. 21

All documents referring or relating to the number of licensing agreements entered into on
a perpetual basis during the period 2002 through 2004.
REQUEST NO. 22

All documents comparing the number of licensing agreements entered into on a ratable
basis to the number of licensing agreements entered into on a perpetual basis during the period
2002 through 2004,

REQUEST NO. 23

All documents listing and/or identifying ratable contracts during the period 2003 through
2004,

FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS 7
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REQUEST NO. 24

All documents referring or relating to the Company’s business model during the years
2002 through 2004.
REQUEST NO. 25

All documents referring or relating to the changes in the Company’s business model
during the .years 2002 through 2004.
REQUEST NO. 26

All documents referring or relating to the Company using a blended model during the
years 2002 through 2004,
REQUEST NO. 27

All documents from 1995 through 2004 referring or relating to the Company’s use of a
“license model.”
REQUEST NO. 28

All documents from 1995 through 2004 referring or relating to communications with
stock analysts, SupportSoft stockholders, stock brokers and/or the media regarding the
Company’s business model, the license model, the blended model, and/or SupportSoft’s having
licensed software pursuant to ratable contracts.
REQUEST NO. 29

All documents from 1995 through 2004 referring or relating to the advantages and/or
disadvantages resulting from the Company’s business model, the license model, the blended
mode), and/or SupportSoft’s having licensed software pursuant to ratable contracts and/or
perpetual contracts.
REQUEST NO. 30

All documents during the period 2002 through 2004 relating to the conversion of existing
ratable or term licenses to perpetual licenses, including, but not limited to: (a) communications
with customers; (b) communications with Company sales personnel; and (c) incentives for

conversion.

FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS 8
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REQUEST NO. 31

All documents during the period 2002 through 2004 relating to whether new or renewed
licenses should be ratable or perpetual, including, but not limited to: (a) communications with
customers; (b) communications with Company sales personnel; and (c) documents concerning
incentives.

REQUEST NO. 32

All contracts that were converted from ratable contracts to perpetual contracts and those
that were converted from perpetual contracts to ratable contracts during the period 2002 through
2004, together with all drafts and documents concerning changes and proposed changes and/or
revisions and proposed revisions to such contracts.

REQUEST NO. 33

All documents referring or relating to modifications to contracts with Computer Sciences
Corporation, Nortel Networks Corporation, Charter Communications, Inc., Cox
Communications, Inc., Comcast Corporation, J.C. Penney Company, Inc., IBM, and/or with any
affiliates of said corporations during the period 2002 through 2004.

REQUEST NO. 34

All documents referring or relating to rebuilding the Company’s term license revenue,

term license visibility and term license backlog during 2004.

REQUEST NO. 35

Monthly accounts receivable records and customer account histories by customer for all
customers whose license agreements were converted from ratable agreements fo perpetual
agreements during the period 2003 through 2004.

REQUEST NO. 36

All documents referring or relating to instructions to accounts receivable and billing

personnel regarding licenses that were converted from ratable to perpetual license agreements

during the period 2003 through 2004.

FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS 9

8118c53



[\~

o0 -1 N W

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

se 3:04-cv-05222-SI Document 113 Filed 07/21/2006 Page 18 of 51

http://www.jdsupra.com/post/documentViewer.aspx?fid=7b3bebc3-e037-4765-a52d-77fad

REQUEST NO. 37

All documents referring or relating to the Company’s policies with respect to stock sales
by officers, directors and/or employees.

REQUEST NO. 38

All documents referring or relating to the Company’s policies with respect to the exercise
of options by officers, directors and/or employees.

REQUEST NO. 39

All documents referring or relating to the Company’s policies with respect to the sale by
officers, directors and/or employees of stock acquired through the exercise of options.

REQUEST NO. 40

All documents referring or relating to gains and/or losses by Individual Defendants on
sales of SupportSoft securities from the period 2000 to the present.
REQUEST NO. 41

All documents referring or relating to whether sales or contracts for the use of the
Company’s software were slowing down, increasing or staying the same during the last quarter
of 2003 and the first three quarters of 2004.

REQUEST NQ. 42

All documents referring or relating to whether sales of or contracts for the Company’s
services were slowing down, increasing or staying the same during the last quarter of 2003 and
the first three quarters of 2004.

REQUEST NO. 43

All communications among the Company’s Executive Management Team relating or
referring to revenues, ratable contracts, perpetual contracts, converting ratable contracts to
perpetual contracts, financial forecasts, communications with analysts, business models, the
license model, the blended model, sales of stock by management and sales during the period

2003 through 2004.
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REQUEST NO. 44

All financial statement packages delivered to officers and/or directors quarterly, monthly
and bi-monthly during the period 2003 through 2004.
REQUEST NO. 45

Preliminary financial statements showing adjusted journal or “topside™ entries, including,
without being limited to, profit and loss statements, sales and accounts receivable schedules,
during the period 2003 through 2004.

REQUEST NO. 46

Management letters to and from the Company’s auditors during the period 2003 through
2004,

REQUEST NO. 47 -

Minutes, transcripts, notes, agendas, recordings of, and materials discussed at, weekly
and monthly SupportSoft forecast calls during the period 2003 through 2004,

REQUEST NO. 48

Minutes, transcripts, notes, agendas, recordings of, and materials discussed at, meetings
of directors and committees of directors, including, without being limited to, the audit
committee, at which conversion of ratable contracts to perpetual contracts, the Company’s
business model, the blended model, the license model, the possibility that revenues might fall
short of forecasts, the announcement of record revenues, and/or efforts to increase revenues
before the end of the quarter were discussed.

REQUEST NO. 49

Employee directories, organizational charts for the Company and calendars of the
Individual Defendants, including, but not limited to desk diaries, appointment books, and
electronic calendars, for the period 2003 through 2004.

REQUEST NO. 50

All documents created by the Company or Company employees during the period 2003

through 2004 referring or relating to the Company’s stock price.

FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS 11
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REQUEST NO, 51

All documents created by the Company or Company employees during the period 2003
through 2004 referring or relating to the Company’s valuation.
REQUEST NO. 52

All documents created by: (a) the Company; (b) Company employees; and/or (c) third
parties during the period 2003 through 2004 referring or relating to SupportSoft’s financial
forecasts, analysts’ forecasts, and/or SupportSoft’s ability to meet such forecasts.

REQUEST NO. 53

All documents referring or relating to SupportSoft’s document retention policy from
2003 to the present.

REQUEST NO. 54

All documents relating to the creation of, issuance of and/or reaction to: (a) the
Company’s public statements atleged in the operative complaint; (b} the Company’s public
statements concerning its business model; and (c) the Company’s public statements concerning
ratable and/or perpetual contracts.

REQUEST NO. 55

All documents relating to communications with analysts and/or investors about: (a)
SupportSoft’s forecasts; (b) the Company’s business model; (c) ratable and/or perpetual
contracts; and (d) the Company’s revenue.

Dated: March 2, 2006
LABATON SUCHAROW & RUDOFF LLP

Joseph Sternberg

Admitted Pro Hac Vice
Jonathan M. Plasse
Christopher J. Keller

100 Park Avenue

New York, New York 10017
Tel:  (212) 907-0700

Fax: (212) 818-0477

8118c53
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SCHATZ & NOBEL, P.C.
Andrew M. Schatz

Jeffrey S. Nobel

Mark P. Kindall

20 Church Street

Hartford, Connecticut 06103
Tel: (860) 493-6292

Fax: (860)493-6290

GLANCY BINKOW & GOLDBERG LLP
LIONEL Z. GLANCY (#34180)

PETER A. BINKOW (#173848)

MICHAEL GOLDBERG (#188669)

1801 Avenue of the Starts, Suite 311

Los Angeles, California 90067

Tel: (310)201-9150

Fax: (310)201-9160

Attorneys for Plaintiffs
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BORIS FELDMAN, State Bar No. 128838
PERI NIELSEN, State Bar No. 196731
DAVID L. LANSKY State Bar No. 199952
WILSON SONSINI GOODRICH & ROSATI
Professional Corporation

650 Page Mill Road

Palo Alto, CA 94304-1050

Telephone (650) 493-9300

Facsimile: (650) 565-5100

email: boris.feldman@wsgr.com

———

Attomeys for Defendants
SUPPORTSOFT, INC., RADHA R. BASU

and BRIAN M. BEATTIE

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA
In re SUPPORTSOFT, INC. SECURITIES )
LITIGATION - ; Civil Action No. C 04-5222 §1
: T _ ) RESPONSE TO PLAINTIFFS'
This document relates to: ) FIRST REQUEST FOR THE .
ALL ACTIONS % PRODUCTION OF DOCUMENTS
) .
PROPOUNDING PARTY:  PLAINTIFFS |
RESPONDING PARTY: . SUPPORTSOFT, INC., RADHA R. BASU
' ' and BRIAN M. BEATTIE
SET NUMBER: ONE
FI
DEBEFENDANTS® RESPONSE TO PLAINTIFFS’ FIRST -1- ' 2830031_2
REQUEST For PRODUCT[ON OF DOCUMEN‘IS '
CaseNo.: C 04-5222 81
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 congemning communications or other matters protected by the attorney-client privilege, the work -

Pursdaﬁt to Rule 34 of the Federal Rules of Civil Procedure, SupportSoft, Inc.
(“SupportSoft”), and individual defendants Radha R, Basu and Brian M. .Breattie {collectively,
“Defeddants”) hereby respond to plaintiffs’ First Request for the Production of Docurnents
(“Requests™) as follows: ' |
GENERAL OBJECTIONS

Défen,dants make the following General Objections to the definitions, instrubtions, and to
each of the individual document requests contai.ned herein, whether or.not fully set forth in the
specific objections to each request: |

A. Defendants object to the definitions, instructions and requests to the extent they
purport to impose any differing or additional obligations from those 1mposed under the Federal
Rules of Civil Procedure, '

B. Dpf’endants object to the Requests to the extent that they are overbroad, unduly -
burdensome, and not teasonably calculated to lead fo the discovery of admissible evidence.

. C. l Defendants object to the Requests to the extent that they seek information

product dbctrine, or ady other applicable privilcges or doctrinés No information covéred by any
privilege or protection shall be disclosed. Any inadvertent dlsclosure of pnwleged or othermse '
protected information sha]l not be deemed to be a waiver of the attorney-client pnvxlege work
product docttine or any other applicable privileges or doctrines.

D,‘ Defendants object to the Requests to the extent that they seck mformatmn protected
by the right of pnvacy contained in the California Constitution or any other apphcable law, statute
or doctrine. 7

E. Defendants object to the Requests’to ‘the extent that they implicate any privilege or
protection asgerted by the United States Securities 'fmd Exchange Commission or any other .
govémmental agency, or any related privilege or protection belonging to Deferidants.

F.  Defendants object to the Requests to the extent that they seck documents outmde
theu‘ possession, custody or control.

G. Defendants object to the Requests to the extent they seck legal conclusions.

DEFENDANTS’ RESPONSE TO PLAINTIFFS' FIRST 2 | 28300312
REQUEST FOR PRODUCTION OF DOCUMBNTS .
CASENO.: C04-5222 SI
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H. Defendants object to the Reguests to the extent thet they seek materials equally
available to plaintiffs through public sources or records, on the grounds that they subject
Defendants to unreasonable and undue annoyance, oppression, burden and expense.

1 Defendants object to the Requests to the extent they seek the ptoduction of
documents in an electrenie format on the grounds that it woﬁld.subjeet Defendants to oppression,
undue burden, and expense to require Defendants to search through information stored in
computier databases or-on backup tapes. Defendants will meet and confer with plaintiffs about the
scope of electronic document producnon and an appmpnate eost-sphtt:ulg agreement for the
recovery, review and productlon of electronic documents, -

L Defendants object to the Requests to the extent tliey seek the production of
electronic documents in their native format along with the soﬁware necessary to mterpret such
files, produchon of the metadata normally contained wzthm such documents or productmn ofa
listing of all ﬁle properties concemmg the electromc documents on the grounds that it woulcl
subject Defendants to oppressmn, undue burden, and expense. Defendants will meet and confer
with plaintiffs about the format and scope of electtonic document productlon and an appropriate
cost-splitting agreement for the recovery, rev:ew and productlon of electronic documents.

K. Defendants object to the Requests to the extent they ca]l for the productmn of
original documents on the grounds that such request is unduly burdensome and oppressxve.
Defendants will make select original documents available for iﬁspectien at a later time if plair'ttiffs
request. If select original docutuents_ are required to be produced, snch documents wi.'Il be
produced for inspection and copying on a mutu‘ally' agreeable date and time at a mutltally
agreeable location. |

L. - Defendants object to the definition of “SupportSoft” or the "Cempaﬁy’ "to the

extent that it includes “its Board of Directors and each committec thereof, . . affiliated persons,

predecessors, and all present and fermer directors, officers, employees, representatives, agents and

other persons acting on behalf of any of the foregoing.” The definition renders the Requests i n
which the terms “SupportSoft” or the “Company” are used overbroad, unduly burdensome, and .

vague. Also, the definition calls for information proteeted by the attorney-client privilege and/or

DEFENDANTS® RESPONSE TO PLAINTIFES’ FIRST ~3- 2830031_2-
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the work product doctrine. Defendants will prodﬁce responsive non-privileged documents within
the possession, custody or control of SupportSoft and each- of the individual defendants.
Defeﬁdants will not produce documents in the possession, custody or control of third parties,
including, but not limited to, “affiliated persons, predecessors . . . representatives, agents and other
persons acting on behalf of any of the foregoing.”

M.  Defendants object to instruction No. 6 to the extent that it seeks to impose greater

 obligations than required by the Federal Rules of Civil Procedure. Defendants will submit an

appropriate privilege log at a mutually ‘agfeeable time of all documents or portions of documents
not produced, e.g., on the grounds of any appliéable privilege, protection or doctrine.

. N... Defendants object to plaintiffs’ propoéed applicable time psriod of I anuafy 1, 2003
through December 31, 2004 Plaintiffs’ proposed time period rendcrs the Requests overbroad,
unduly burdensomc, harassing and oppressive, and seeks mformatzon that is not relevant to this

action. Consequently, Defendants will produce rcsponswe documents created between January ‘

.20, 2004 and October 20, 2004 (the “Relevant Period”). Defendants will also produce documents

created after the Relevant Period but relahng to relevant events that occurred during the Relevant

Pe}nod,-to the extent such documents can be located through a reasonable search.

.0.  Defendants’ agreement to produce documents in response 1o any request below
shall not be construed as a representation that such documents exist.

SPECIFIC RESPONSES AND OBJECTIONS

Without waiving or limiting inany manner any of the foregoing general objections and
incorpérating them into each and évery .response to ﬂ.lBA extent applicable, Defendants respond to
each of plaintiffs’ individual requests for production of ' documents as follows: |
REQUEST NO. 1: | -

All documents relating to customer complaints during the period 2002 through 2004 that
software licensed by the customer from, thé Company was not performing propetly or was not

performing the functions that the software had been represented as able to perform.

DEFBNDANTS® RESPONSE TO PLAINTIFFS® FIRST 7 - _ 2830031_2
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-2002 through 2004.

In addltxon to the General Objections, Defendants object to Request No. 1 because it is
overbroad, unduly burdensome, and-not reasonably calculated to-lead to the dis’covery of
admissible evidence because, among other things, customer complaints about software
perforrﬁance are routine in the industry and encompass a broad variety of matters having no
bearing on overall financial results. Subj ect to and without waiving their General Objections;
Defendants refer plaintiffs to any documents prbducad in response to Request No. 2 to-the cxté‘nt
that they include documents responsive to this Request, ‘

REQUEST NO. 2: |
| -All documents telating-t6 customers canceling licenses, re_quésting cancellation of

licenses or declining to renew or extend licenses for the Coimpany's software duﬁng the period

RESPONSE T() RE UESTNQ: 2

In addmon to the General Objections, Defendants object to Request No. 2 because it is
overbroad ‘unduly burdensome, and not: reasonably calculated to lead to the discovery of
admissible evidence. Subj eqt to and without walvmg their General Objections, Defendants will
produce documents reflecting any oustomers who cancelled licenses or declined ta renew or
extend licenses for the Company’s software during the Relevant Period to the extent-any such
documeﬁts exist, are not priyilegcd, and can I_Je located through reasonable search efforts,
REQUEST NO. 3: | | '

All documents relating to Company employees or consultants attempting to modify .
.softwalre in order to'enable it to perform functions that the customer stated that_ the software was
not performing during _Fhe period 2002 through 2004, -

RESPONSE TO REQUEST NO. 3:

In addition to the General Objections, Defendants object to Request No. 3 because it is
overbroad, unduly burdensome, and not reasonably calculated to lead to the. discovery of
admissible evidence because, among other things,'-virtuélly all soﬁWarc requires some
modification to enable its functionality in the particular environment in which it is deployéd.
DEFENDANTS” RESPONSE TO PLAINTIFFS” FIRST 5. E | - 28300312
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REQUEST NO. 4:

All documents relating to the Company's claims to have had record revenues d_uring' the

quarter and/or consecutive quarters of record revenues.

RESPONSE TO REQUEST NO. 4:
In addition to the General Objections, Defendants object to Request No. 4 because it is

| overbroad, unduly burdensome, and not reasonably calculated 1o lead to the discovery of

admissible evidence to the extent it seeks all documents that are related in any way to the
Company’s reveﬁues,_which would arguably encompass nearly every document in the Company.
Additioﬁall_y, Dcfergdan_ts object to Request No. 4 as vague and ambi guous with respect to fhe
phrase “Company’s claims to have had record revenues during the quarter and/or consecutive

éuarters of record rovenues.” Defendants further object to Reguest No. 4 to the extent it seeks -

-documents that are eqtially available to plaintiffs throﬁgh‘public’ sources or records. Subject to

and without waiving their General Objections, Defendants refer plaintiffs to the Company’s

peribdic filings with the Securities and Exchange Commission (“SEC”) inn which SupportSoft

-] reported its revenue and other financial results, as well as the documents prodﬁced in response to

Request Nos._ 9, 16, 18, 4t and 42.
.REQUEST NO. 5: |

All pipeline féports and i:elatéd data available to Company officers-or employ-/ees, or any
of them, during the period 2003 through 2004, |
RESPONSE TO REQUEST NO. 5:

In addition to the General Obfj ections, Defendants object to Request No, 5 as ov&broad,
unduty burdensome, and not reasonably calculated to lead to the discovery of admissible
cvi-dence, as well as vague and ambiguous with réspact to the phrases “pipeline reporis” and -
“related data.” Subject to and without waiving their General Objections, Defendants will

produce documents reﬂectiﬁg SupportSoft’s sales pipeline and financial forecasts during the

| Relevant Time Period to the extent any such documents exist, are not privileged, and can be

Iocated through reasonable search efforts.”
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REQUEST NO. 6:

All forecast rei:brts and rclated data availableio ‘Cot.npany officers or employees, or any
of them, during the period 2003 through 2004,

RESPONSE TO REQUEST NO, 6:
In addltlon to the General Objections, Defendants object to Request No. 6 as overbroad,

u.nduly burdensome, and not reasonably calculated to lead to the dlscovery of admissible
evidence, as well as vague and ambiguous with respect to tho phrases “forecast reports” and
‘-‘selated data.” -Defendauts also obj‘ect- to Request No. 6 to the extent it is duplicative of any of
plaintiffs’ other Reqaests. Subject to and without waiving their General Objections, Defendants
will produce documents reflecting Suppost_Soﬁ’s sales pipeling and financial forecasts during the

Relevant Period to the extent any such documents exist, are not privileged, and can be located

through reasonable search efforts.

' REQUEST NO.7:

All Tevenue roadmaps and related data available to- Company officers or employees, or
any of them, during the period 2003 through'2004.
RESPONSE TO REQUEST NO, 7: | |

~In addition to the General Objections, Defendants object to Re'quest No. 7 as overbroad,

unduly burdensome, and not reasonably calculated to lead to thie dlscovery of admissible
evidence, as well as vague and ambiguous w1th respeot to the phrases ‘Tevenue roadmaps” and .
“related data.” Defendants also object to Request No. 7 fo the extent it is duplicative of any of
plaintiffs’ other Requests. Subject to and without waiving their General Objections, Defendants
will produce documents reflecting SuppbrtSoft’s sales pipeline and financial forecasts during the
Relevant Peri_od to the extent any such docurnents exist, are not privileged, and can be located
through reasonable search efforts. |
REQUEST NO. 8:

All revenue outlooks and related data available to Company officers or employees, or any

of them, during the period 2’003 through 2004,
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REQUEST FOR PRODUCTION OF DOCUMENTS
CASE No.: C04-5222 81

ad8118c53




[\

=T - N - S

10
11
12
13

14
15

16

17
18

19
20

21
22
23
24
25
26
27
28

Case 3:04-cv-05222-SI Document 113  Filed 07/21/2006 Page 30 of 51

http://www.jdsupra.com/post/documentViewer.aspx?fid=7b3bebc3-e037-4765-a52d-77f

RESPONSE TO REQUEST NO. 8:

Tn addition to the General Objections, Defendants object to Request No. 8 as overbroad,
unduly burdensome, and not reasonably calculated to lead to the discovery of admissible
_evidence, as well as vague and ambiguous with respect to the pilrases “revenue outleoks” and
“related data.” Defendants also object to Request No. 8 to the extent it is duplicative of any of
plaintiffs’ other Requests. Subject to and without waiving their General Objections, Defendants
will produce documents reflecting SupportSoft’s sales pipeline and financial forecasts during the
_Relevant Period to the extent any such documents exist, are not privileged, and can be located

through reasonable search efforts.

REQUEST NO. 9;

_All bookings and/or tevenue summé;ies and related data av‘ailable to Company officers or
eml;loyees, or any of them, during the périod 2603 through 2004.
RESPONSE TO REQUEST NO. 9: .

1n addition to the General Objéctions, Defendants object to Request No. 9 as ovérbroad,

uudul;} burdensome, and not reasonably calculated to lead to the discovery of admissible
eﬁdence', as well as _vagué and ﬁnbiguous with re;';pect to the phrases “bookings and/or revenue
summaries”’ and “related data.” Subject to and witﬁdut waiving their General Objections,
Defendants will .producé summary doouments reflecting the quarterly progresé of SupportSoft’s
bookings and revenue during the Refevant Period to the extent any sﬁch documents exist, aré not
-privileged, and can be located through réasonabl'e search efforts. . .
REQUEST NO. 10: | |

All Siebel reports and rél_ated data available to Company officers or employees, -or any of
themn, during the period 2003 through 2004. |
RESPONSETO REQUEST NO. 10: -

In addition to the General Objections, Defendants object to Request No. 10 because it is
- overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. Defendants further object to Request No. 10 as vague and ambiguous'with

respect to the phrases “Siebel reports,”
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REQUEST NO. 11:

All communications between or among Defendants and/or Company personnel during the
period 2003 through 2004 discussing whether the Company would meet its forecast revenues.
RESPONSE TQ REQUEST NO. 11:

In addition to the General Objections, Defendants object to Request No. 11 because it is
overbroad, unduly_bu.rdensome,, and not reasonably calculated to lead to the diécovery of

admissible evidence, in part because it purports to encompass communications between or

-among any Company employee. Subject to and without waiving their General Obj ecﬁons,

Defendants will produce commuhications between or among SuiaportSoﬁ’s_‘ executive staff -
(including the individual defendants) dﬁﬁng the Relevant Period discus‘sing' the 'Company’é
progress towards meéting its revenue forecast to the extent any such doéuments exist, are not -
ﬁﬁvileged, and can be Jocated through reasonable-sea.fch efforts.

REQUEST NO, 12:

All commiunications between or among defendants and/or Company personnel during the
period 2003 through 2004 discussing ways in which the Company could increase revenues
and/or make revenues appear higher. ‘

RESPONSE TO REQUEST NO. 12: |

In addition to thé'Ge.neral Objections, Defendants object to Request No. 12 i)ecéuse itis

overbroad, unduly burdensome, and not reasonably calculated to lead to the discove;ry of
admissible evidence, in part because it purports to 'eﬁcompass commmunications between or
among any Company empl(_)ye_e.. SupportSoft further objects to Request No. 12 as vague and
ambiguous wifh réspect to the phrase “ways in which the Company could inc-zrease revenues

and/or make revenues appear higher.” Subject to and without waivitig their General Objections,

‘Defendants will produce communications between or among SupportSoft’s executive staff

(including the individual defendants) dun'ng the Relevant Period discussing. the Company’s
progress towards nieeting its revenue forecast to the extent any such documents exist, are not

privileged, and can be located through reaéonable search efforts.
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REQUEST NO. 13:

All documents referring or relating to changes and/or additions to revenue as a result of

convefsions of ratable contracts to perpetual contracts during the period 2002 to 2004,

RESPONSE TO REQUEST NO. 13:

In addition to the General Objcctiohs, Defcndants object to Request No. 13 as overbroad,
unduly burdensome, rand not reasonably calculated {o fead to the discovery of admissiﬁle |
evidence, as well as vague and ambigudus with respect to the phrase “f;hanges and{or additions
to revenue.” Subj-e'ct to and withc.)ut waiving their General Objections, Defendants will produce
documents referring or rélating to changes and/or éddjtions to revenue as a resuit 6f conversions
of ratable contracts to perpetual contracts during the Réle\}apt Peried to the extent any such
documents exist, are not privilegéd, and cén be lodatefl through reasonable search efforts.
REQUEST NO. 14: - |

All documents referring or relating to changes and/or additians to revenue as a result of
éonversions of perpetual contracts to ratable contracts during the period 2002 to 2004,
RESPONSE TO REQUEST NO, 14: o |

In addition to the General Objéct_ioné, Defendants object to Request No. 14 as overbroad,
unduly burdensome, and not reasonably calculated fo lead to the djscdvery of admissible

evidence,. as well as vague and ambiguous with respect to the phrase “changes and/or additions

to revenue.” Subject to and without walving their General Objeations; Defendants will produce

documents referring or relating to changes and/or additions to revenue as a result of conversions
of perpetual contracts to ratable contracts during the Relevant Period to the extent any such
documents exist, are not privileged, and can be located through reasonable-search efforts. - -

REQUEST NO. 15:

All documents referring or relating to changes and/or additions to revenue as a result of

‘modifications to contracts with Computer Sciences Corporation, Nortel Networks Corporation,

_Chartér Communications, Inc., Cox Communications, Inc., Comcast Corporation, J.C. Penney
Company, Inc., IBM, and/or with any affiliates of said corporations during tﬁe peﬁod 2002
through 2004, ' '
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RESPONSE TO REQUEST NO. 15:

' In addition to the General Objections, Defendants object to-Request No. 15 because it is
overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of

admissible evidence, in part because the “changes and/or additions to revenue” may be entirely

| unrelated to the allegations of the Complaint. Defendants ﬁn‘ther obj ect to Request No. 15 as

vague and ambigious with respect to the phrase “changes andfor additious to revenue.”
Defendants addztmnally object to Request No. 15 to the extent it is duplicative of plaintiffs’ other -
requests, mcludmg Request No. 13. Subject to and without wawmg their General Ob]ecuons,
‘Defendants will produce documents from the particular custorner’s files refen'iné or relating to
changes and/or additions to revenuc as a fesult of modifications to contracts, which

‘ modifications occurred during the Relevant Period to the extent any such documents exist, are
not privileged, and can be located through reasonable search efforts.

REQUEST NO. 16.

All documents created during 2004 rcfemng or relatmg to revenues or results or
antimpatcd revenues or results for the third quarter of 2004.

RESPONSE TO REQIJEST NO. 16:

In addition to the General Objections, Defendants object to Request No. 16 because itis
overbroad, unduly burdensome, and not reasonably calcnlated fo Jead to the discovery of
adrhissible 'evideﬁce, in part because virtually cve-ry document at the Company could be
copstrued to relate to revénues ot'resuits. Subject to and without-waiving their General
Objéctions, Defendants refer plaintiffs to the Company’s periodic filings with the SEC in which
SupportSoft reported its revenue and other ﬁnancial.results, as well as the documents produced
1 in response to Request Nos, 4 - 9,11,12,17 - 19, 41 and 42.

} REQUEST NO. 17: |

. All documents created during 2004 referring or relating to changes in the anticipated

revenues or results for the third quarter of 2004.
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RESPONSE TO REQUEST NO, 17:

In addition to the General Objections, Defendants object to Request-No. 17 because it is.-
overbroad, ﬁnduiy bufdensonic, and not reasonably calculated to lead to the discovery of
admissible evidence, as well as vagﬁe and ambiguous with respect to the phrase “changes in.”
‘Subject to and without waiving their General Objections, Defendants refer plaintiffs to the

Company’s periodic filings with the SEC in which SupportSoft reported its revenue and other

| financial results, as well as the documents produced in response to Request Nos, 4-9,11 15

and 19.

‘REQUEST NO. 18:

All documents referring or relating to the Company's consecutive quarters of increasing

and/or 'record revenues during the period 2003 through 2004;

'RESPONSE TO REQUEST NO. 18

I addltlon to the General Objections, Defendants object to Request No. 18 to the extent
it is-duplicative of Request No. 4 or of any other of plaintiffs’ Requests. Defendants likewise
‘obj ect to Request No. 18 because it is overbroad, 'unduly burdensome, and not reasoﬂably'
caloulated to lead to the discovery of ddmissible evi¢énce to the extent it secks all documents
that are 'related ip'anf way to the Company;s revenueé, which would argnably encompass hearly
‘ev;ary document in the Company. Defendants further object to Request No. 18 to the extent it
seeks documents_th:;t are equally aw;'ailable to pléintiffs through public sou‘r'cesroi' records,
Subjgcf to and without waiving their General Objections, Defendants‘ 1;cfe;r plaintifistothe
Company’s periodic ﬁliné,s with the SEEZ in-which SuppprtSoﬁ reported its revenue and other

financial rcsulté; as well as the documents produced in response to Request Nos. 4,9, 19, 41'and -

42.

REQUEST NO. 19:

All documents referring or relating to the Company’s earnings, projected earrﬂhgs,

revenue and/or projected revenue during the period 2003 through 2004. -
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RESPONSE TO REQUEST NO. 19:

In addition to the General .Objections, Defendants object to Request No. 19 because it is
' overbroad, unduly burdensome, énd ndt reasonably calculated to lead to the discovery of
admissible evidence, in part because documents relating to the Company's earnings, projected
. earnings, revenue and/or projected revenue would arguably eﬁcompass nearly every document in
the Company. Subject to and without waiving their General Objections, Defendants refer
plaintiffs to the Company’s'periodic_ filings with the '_SE'C in which SupportSoft reported its
revenue and other financial results, as well as the docuinex;ts produced in response to Requiest
Nos. 4-9,11,12,17 - 19, 41 and 42.
REQUEST NO. 20: -

All documénts referring or relating to the number of licensing agreerhents entered into on
a ratable or term basis during the period 2002 through 2004

RESPONSE TO REQUEST.NO. 20:
In addition to the General Ohjectlons Defendants obgect to Request No. 20 because it is -

overbroad, unduly burdensome and not reasonably calculated to lead to the dr.scovery of
admissible evndence. Subject to and without waiving their General Objections, Defendants will
produce ddouments sufficient to show the nurnber of licensing agreements entered into oﬁ a
ratab]c or term basis during the Rclevant Penod to the extent any such documents exist, dre not
pnwleged and can be located through reasonable search efforts,

REQUEST NQ. 21:°

a perpetual basis during the period 2002 through 2004.
'RESPONSE TO REQUEST NO. 21

- In addition to the General Objections, Defendants object to Reguest No. 21 because it is
overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. Subject to and without waiving their General Objections, Defendants wﬂl

produce documents sufficient to show the number of licensing agreements entered into on a

| DEPENDANTS' RESPONSE TO PLAINTIFFS’ FIRST 13- : 28300312
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| privileged, and can be located through reasonable search efforts.

REQUEST NO. 22:

basis to the number of licensing agreements entered into on a perpetual basis.during the Relevant

perpetual basis,

“produce documents sufficient to identify ratable contracts entered into during the Relevant

perpetual basis during the Relevant Period to the extent any such documents exist, are not

All documents comparing the number of licensing agreements entered into on a ratable
basis to the number of licensing agreements entered into on a perpetual basis during the period
2002 through 2004.

RESPONSE TO REQUEST NO. 22:
" n addition to the General Objeétions, Defendants object to Request No. 22 because itis

ovel:broad, unduly burdensome, and hot reasonably calculated to lead to the discovery of
admissible evidence. Subject to and without waiving their General Objections, Defendants will

produce documents comparing the number of licensing agreements entered int6 on a ratable

Period to the extent any such documents exist, are not privileged, and can be ioc,',a';ed through
reasonable search efforts. Defendants further refer plaintiffs to the Company’s periodic filings
with the SEC in whic_h SupportSoft discus_spd the proportion of licensing agreements entered into

on a ratable basis as compared to the proportion of licensing agreeménts entered into on a

REQUEST NO. 23: |
All documents listing and/or identifying ratable contracts during the perio& 2003 through

2004. :
RESPONSE TO R_E.QUES'T NO. 23: .

" In addition to the General Objections, Defendants.object to Request No. 23 because it is
overbroad, uﬁduly burdensome, and not reasonably calculated to lead to the discovery of -

admissible evidence. Subject to and without waiving their Generél Objections, Defendants will

Period to the extent any such documents exist, are not privileged, and can be located through -

reasonable search efforts.
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REQUEST NO. 24:

All documents referring or relating to the Company’s business model during the years

2002 through 2004,

'RESPONSE TO REQUEST NO. 24:

- In addition to the G_eneral Objections, Defendants object to Réguest No. 24 because it is
overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence, in part because nearly every document in the Company could be construed
as relating tothe,CompariYs business model. ‘Defendants further object to Request No. 24 as -
vague and ambignous with respect to the phrase “bﬁsiness model.” Subject to and without

wai'ving their General Objections, Defendants will produce conference call transcripts and

dobun_ieﬁts reflecting communications by or among senior executives referring to the Company's

business model during the Relevant Period to the extent any such doclunénts exist, are not

privil@ééd, and can be located through reasonable search efforts.

REQUEST NO. 25:

All documents referring of_rela_ting to the changés in the Company's business model

during the years 2002 through 2004,

RESPONSE TO REQUEST NO. 25:

In addition to the Genera} ijectioxis, Defendants object to Request No. 25 because itis
overbroad, unduly burdensome, and not reasonably calculated to lead to the disbovery of
admissible evidence. Defendants further object to Request No. 25 as vague and ambiguous with
respect to the phrase “changes in the Company’s business modei.” Subject to and without
waiving their General Objections, Defendants refer plaintiffs to the documents produced in
response to Rq:_é;uest No. 24. |
REQUEST NO. 26: _ _

. All documents referring or relating to the Compaﬁj( using a blended model during the

years 2002 through 2004,
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RESPONSE TO REQUEST NO. 26:

In addition to the General Obj'cctions, Defendants object to Request No. 26 because it is
overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence, in part because nearly every document in the Company could be construed
as felating to the Company's use of a blended business model. Defendants further object to
Request No. 26 as vague and ambiguous with respect to the phrase “biendéd model.” Subject to
and without waiving their General Objections, Defendants will produce conference call
transcripts and documents reﬂecﬁng communications by or among senior executives referring or
reiating to thé Companj;r using a blended model during the Relevant Period to the extent gniy such

documents exist, are not pﬁviléged, and can be located through reasonable search efforts,

REQUEST NO. 27: - _
All documents from 1995 through 2004 referring or relating to the Company's use of a -

“license‘modél." _ .
RESPONSE TO REQUEST NO. 27:

" Inaddition to the Geﬁer#l Objections, Defendants object to Request No. 27 because it is
overﬁmad, undul& burdensomé, an(i Hiot reasonably calculated to lead to the discovery of
admissible evidence. Defendants further object to Request No. 27 as vague and ambiguous with
respect to the phrase “license model.” - 2 ' ‘ '
REQUEST NO.28:. |

All documents from 1995 through 2004 referring or relating td connnunicationé with

stock analysts, SupportSoft stockholders, stock brokers and/or the media regarding the

' Companjr‘s business model, the license model, the blended model, and/or SupportSoft's having

licensed software pursuant to ratable contracts.

RESPONSE TO REQUEST NO. 28: - .

In addition to the General Objections, Dcfendantsﬁbject to Request'No.-ZS because it is
overbroad, unduly burdm;some, and ﬁo_t-reasonably calculated to lead to the discovery of
admissible evidence. Subject to and without waiving their General Objections, Defendants will
produce documents reflecting communications with stock aﬁalysts, SupportSoft stockholders, |
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stock brokers and/or the media regarding the Company's business model, the blended model,:
and/or SupportSoft's having licensed software pursuant to ratab.le contracts duﬁng the Relevant
Period to the extent any such documents exist, are not privileged, and can be located through
reasonable search efforts. Defendants further refer plaintiffs to the Company’s periodic filings
with the SEC in which SupportSoft discussed these topics.

REQUEST NO. 29:
All documents from 1995 through 2004 refemng or relating to the advantages and/or

disadvantages resulting from the Company's busmess model the license model, the blended

model, and/or SupportSofi's having licensed software pursuant to ratable contracts and/or
perpetual ponttacts.

RESPONSE TO REQUEST NO. 29:
| In addition to the General Objections, Defendants object to Request No._ 29 because it is
ov¢rbroad, unduly burdensome, and not reasonably calculated to léad to the discovery of
admissible evidence. - Subject to and without waiving their General Objections, Defendants refer
plaintiffs to the documents prpduced m response to Request No. 28,
REQUESTNO.30:
All documerits during the period 20.02 through 2004 relating to the cdnversion of existing

ratable or term licenses to perpetpal_licenscs, including, but not limited to: (a) communications
with customers; (b) communications with Company sales pefsonnel; and (c¢) incentives for -
t:onversion
RESPONSE TO RE UEST NO. 30

In addltlon to the General Objections, Defendants object to Request No. 30 to the extent
itis duphcatxvc of plaintiff’s other Requests.’ Subject-to and w1thout waiving their General
Objections, Defendants will produce documents concerning the conversion of exisﬁng_rgtab]é or
teﬁn licenses to perpetual licenses during the Relevant Period, including communications with
customers and Company sales persomel, to the extent any such documents exist, are not
privileged, and can be located through reasonable search efforts. Defendants, also refer .plaintiffs
to the documents produced in response to Rec'luest No. 13;
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| REQUEST N0, 31:

All docusnents during the period 2002 through 2004 relating to whether new or renewed
licenses should be ratable or perpetual, includin'g,'but not limited to: (a) communicaﬁons with
customers; (b) communications with Company salés personnel; and (c) documents ¢oncerning
incentives. |

RESPONSE TO REQUEST NO. 3):
. In addition-to the General Objections, Defendants object to Request No. 31 because it is

overbroad, unduly burdensome, and not reasotiably calculated to lead to the discovery of
admissible.evidence. Défcndants-fuxthe; object to Request No. 31-a§ vague and ambiguous with
respcctﬁto the phrase “should be.” Defendants also object to Requést to the extent itis
duplicative of plamtlff’ s other Reqﬁesm'.r Subject to and without waiving their General

-Objections, Defendants refer plaintiffs to the documents produced in response 1o Reque_s_t No: 30.

REQUEST NO. 32:

All contracts that were converted from ratable contracts to perpetual contracts and those

_that were converted from perpetual contracts to ratable contracts during the period 2002 through

2004, togqthér with all drafts and documents concerning changes and proposed changes and/or

revisions and proposed revisions to such contracts.

' RESPONSE. TO REQUEST NO. 32

In addition to the General. Objections, Defendants object to Request No 32 to the extent it

is duplicative of plaintiff’s other Requests. Subject to and without waiving their Generat

' Objections, Defendants refer plaintiffs to the documents producéd in response to Request Nos.

13 and 30. Defendants will also produce documents concerning the conversion of perpetual
contracts to ratable contracts during the Relevant Period to the extent any such documents exist,

are not privileged, and can be located through reasonable search efforts.

'REQUEST NO. 33:

All documents referring or relating to modifications to contracts with _Coinputer Sciences

Corporation, Nortel Networks Corporation, Charter Communications, Inc., Cox
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Communications, Inc., Comcast Corporation, J.C. Penney Company, Inc., IBM, and/or with any
affiljates of said corporations during the period 2002 through 2004.
RESPONSE TO REQ.UES'I“NO. 33:

In addition to the General Objections, Defendants object to Reqiest No. 33 because it is
overbroad, undu]y burdensome, and not reasﬁn_ably calculated to lead to the discovery of

admissible evidence, in part because the modifications may be entirely unrelated fo the

allegations of the Complaint. -Défendants further object to Request No 33 to the extent itis

duplicaiiVe of plaintiff’s other Requésfs_. Subject to and without waiving their General -
Objections, Defendants refer plaintiffs to the documeng produced in response to Request No. 15.
REQUEST NO. 34; | | |

All documents feferring or relating to‘ rebuilding the Company's term license revenue, |

térm‘ license visibility and term license backlog during 2004,

RESPONSE TO REQUEST NO. 34: -

In addition to the Ge'néral Objections, Defendants object to Request No. 34 because it is
overbroad, unduly burdensome, and not reasonably calctilated to Jead to the discovery of |
admissible evidence. Subject Ito' and without waiving tfleir General Objections, Defendants will
prdducé documents and communications mﬁong the senior executives referring to rebuilding the
Cmnp-any's term licénse revenue, term license visibility and term license bécklog during the

Relevant Period to the extent any such documents exist, are not privileged, and can be located

through reasonable search efforts. Defendants also refer plaintiffs to the documents ﬁroduced in

response to Request Nos. 20 and 23.

.  REQUEST NO. 35:

‘ Monthly accounts receivable recoi‘ds and customer account histories by customer for all
customers whose license agreements were converted from ratable agreements to perpetual
agreements during the period 2003 through 2004..

RESPONSE TO REQUEST NO. 35:

- In addition to the General Objections, Defendants object to Request No. 35 because it is

' over_broéd, unduly burdensome, and not reasonably calculated to lead to the discovery of

DEFENDANTS® RESPONSE TO PLAINTIFFS' FIRST -19- . _ 2830031 2
REQUEST FOR PRODUCTION OF DOCUMENTS :
CaAsENo.: C04-5222 81
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admissible evidence, in part becanse accounts receivable records and customer account histories

are wholly irrelevant to plaintiffs’ claims.

{ REQUEST NO. 36:

All documents referring or relating to instructions tofﬁ&’iﬁjif@i%céivable and billing
personnel regarding licenses that were converted from ratable to perpetual license agreements

during the period 2003 through 2004,

- RESPONSE TO REQUEST NO. 36:

In addition to the General Objections, Defendants Ob_]GCt to chuest No. 34 because itis .
overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence, in part becanse such instmctions to accounts receivaﬁle and billing
personnel are wholly irrelevant to plaintifﬁs" claims. '

REQUEST NO. 37:

All documents refernng or relating to the Company‘s policies with respect to stock sales

by officers, directors and/or employees. ...
RESPONSE TO REQUEST NO. 37: _

~ Subjectto and without waiving their General (jbjections, Defendants will produce’
documents referring or relating to the Company's policies ﬁ'ith respect to stock sales by officers, -
directors and/or employeis during the Relevant Period to the extent any such documents exist,
are not privileged, and can be located through reasonabie search efforts.
REQUEST NO. 38:

All documents refen‘iﬁg or relating to the Cor‘npany's' policies with respect to the exercise
of options by officers, directors and/or employees. |
RESPONSE TO REQUEST NO. 38:

Subject to and without waiving their General Objections, Defendants will produce:
documents referring or relating to the Compaﬁy's-policies with respect to the exercise of options
by officers, directors.and/or employees dﬁring the Relevant Period o the extent any such.

documents exist, are not privileged, and can be located through reasonable search efforts.

DEFENDANTS’ RESPONSE TO PLAINTIFFS® FIRST .o=20- . 28300312
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'| REQUEST NO. 39:

All documents referring or relating to the Company's policies with respect to the sale by
officers, directors and/or employees of stdck acquired through the exercise of options.

RESPONSE TO REQUEST NO. 39:°

Subject to and without waiving their General Objections, Defendants will produce

documents referring or relating to the Company’s policigs with respect to the sale by officers,
directors and/or employees of stock acquired through the exercise of options during the Relevant
Period to the extent any such docuraents exist; are ﬁot-privilcged, and-can be located thiough

reasonable search efforts.

REQUEST NO. 40:

AJI documents referring or relating to gains and/or losses by Individnal Defendants on
sales of SupportSoﬂ securities from the period 2000 to the present. |
RESPONSE TO-REQUEST NO 40:

_ Subject to and without waiving their General Objections, Defendants will produce

documents refetting or relating to gains and/or losses by Individual Defendants on sa.les of
SupportSoft secuxities during the Relevant Period to the extent any such documents exist, are not
privileged, and can be located through reasonable search efforts. .
REQUEST NO. 41:

| All documents refetring or relating to whether sales or contracts for the use of the
Company's software were slowing down, increasing of staying the same during the last quarter of .
2003 and the first three quarters of 2004. |
RESPONSE TO REQUEST NO. 41:

In addition to the General Objections, Defendants object to Request No. 41 because it is

overbroad unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. Subject to and without waiving their General Objections, Defendants refer
plaintiffs to the Company’s periodic filings with the SEC in which SupportSoft reborte_d its -
revenue and other financial results, as well as the documents producedAin respoﬁse to-Request
Nos. 4,9, 16, 18, and 42. |
DEFENDANTS® RESPONSE TO PLAINTIFES” FIRST , 21- - ) ' 28300312
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REQUEST NO. 42:

All documents referring or relating to whether sales of or contracts for the Company's
services ﬁerc slowing down, increasing or staying the same during the last quarter of 2003 and
the first three quarters of 2004.

RESPONSE TO REOUEST NO. 42:

In addition to the General Objections, Defendantsrobject to Request No. 42 because it is
overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
- admissible evidence. 'Su.bj ect to and without waiving their General- Objections, Defendants refes
plaintiffs tb the Company’s periodic filings with'th'e SEC in which SuppoftSoft reported its
' re'venue.and other financial results, as well as the doc;,uments prociuc.cd in response to Request
Nos. 4,9, 16, 18, and 41, . | '
REQUEST NO. 43:

All communications amohg the Company's Executive Management Team relating or
referring to revenues, ratable contracts, perpetual contracts, converting ;atéblc con.trac'ts to
perpetuai 'cont-racts, financial forecasts, commumications with analysts, business models, the
license model, the blended model, sales of stock by management and sales during the pen'od‘
2003 through 2004, | -

RESPONSE TO REQUEST NO. .43:

In addition to the General Objections, Defendants object to Request Nb. 43 because it is
overbroad, unduly burdensome, and not reasonably calculated to lead to the clis.c.;overy of
admissible eviden;:e,‘in part because the Request purports to encompass nearly évery
communication among the Compan}-f’s Bxecutive Management Team. Subject to and without
waiving their General Ot;jections Defendants refer plaintiffs to the documents produced in
résponse to Request Nos. 11, 12, 24,26, 28, 30, 31 and 34. |
REQUEST NO 44

All ﬁnancxal statement packages delivered to officers and/or directors quarterly, monthly

and bi-monthly during the period 2003 through 2004.

DEFBENDANTS’ RESPONSE TO PLAINTIFFS" FIRST 2. . 2830031 _2
REQUEST FOR PRODUCTION OF DOCUMBNTS . :
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RESPONSE TO REQUEST NO. 44:

In addition to the General Objections, Defendants object to Request No. 43 because it is
ovarbr;)ad, unduly burdensome, and not feasonably calculated to lead to the discovery of |
admissible evidence, ﬁs well as vague and ambignous with respect to the term “financial
statement package.” Subject to and without waiving their General Obj ecﬁpns, Defendants will
produce financial statement ﬁabkages delivered to officers and/or directors oﬁ a mom‘:hly basis
during the Relevant Period to the extent any such documents exist, are not privileged, and can be
loéated through reasonable search efforts. |
REQUEST NO. 45:

Preliminary financial statements showing adjusted journal or "topside” entries, including,

_witliéut Beir!g liniit_ed to, profit and loss statements, sales and accounts receivable schedules,
during the period 2003 through 2004,

RESPONSE TQ REQUEST NOQ. 45: - |
In addltmn to the General Obj ections, Defendants object to Request No. 45 because it is

overbroad, unduly burdensome, and not reasonably calculated to lead to the dlSCOVery of
admissible evidence, in part becnuse the requested accounting documents are wholly irrelevant to
plaintiffs’ claiﬁls.
.REQUEST NO. 46: _

Management letters to and. from the Company's auditors during the period 2003 through
2004.

RESPONSE TO REQUEST NO. 46:.

In addition to the General Objections, Defendants object to Request No, 46 because it is

“overbroad, unduly bmdenéome, and not reasonably calculated to lead to the discovery of

admissible evidence, in part because the reﬁuested Management Letters are wholly-jrrelevant to .
plaintiffs’ claims. | '
REQUEST NO. 47:
Minutes, transcripts, notes, agendas, recordings of, and materials discussed at, weekly
and monthly SuﬁportSoﬁ férecast calls during the périod 2003 through 2004.
DEBFENDANTS’ RESFONSE TO PLAINTIFFS® FIRST . -23- 28300312 -
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RESPONSE TO REQUEST NO. 47:

In addltlon to the General Objections, Defendants object to Request No. 45 because it is
ovérbroad, unduly burdensome, and not reasonably caleulated to 1ead to the discovery of
admissible evidence. Subject to and without waiving their General Objections, Defendants will
produce documents sufficient to show any agendas of or materjals distributed in regular forecast
calls during the Relevant Period to the sxtent any su.ch documents exist, are not privileged, and -

can be located through reasonable search efforts.

REQUEST NO. 48:

-Minutes, tmnscﬁpts, notes, agendas, recordings of, and materials-diécuésed at, meetings -
of directors and commitiees of directors, including, without being limited to, the audit
committee, at which conversion of fatable contracts to perpetual cohﬁ'écts, the Company's
business model, the blended model, the license model, the possibility that revenues might fall
short of fore.casis, the announcement of record revenues, and/or efforis to increase re?enue‘s

| before the end of the quarter were discussed. - ' |
RESPONSE TO REQUEST NO, 48:"  ~
In addition to the General Objectlons, Defendants object to Request No. 45 because itis

overbroad, unduly burdensome, and not reasonably calculated to lead to the d:scovery of

admissible evidence. Subject to and without waiving their General Ob_]ectmns, Defendants will

Directors and Audit Committee meeﬁnés during thg Relevant Period to the extent the topics
- identified were discussed and to the extent any such dc;cuments' exist, are not privileged, and can
be located 'through reasonabl'é Séarch efforts,
: REQUEST NO. 49:
— Employee dirgctoﬂes, orgaﬁizational charts forAthe'Cdmpany and calendars of the
Individual Defend_ants, including, but not limited to desk diaries, appointment books, and

electronic calendars, for the period 2003 throbgh 2004.

DEFENDANTS’ RESPONSE TO PLAINTIFES’ FIRST -24- L 28300312
RBQUEST FOR PRODUCTION OF DOCUMENTS '
CASENO.: C04-5222 1

produce documents sufficient fo show any agendas of or materials distributed in regular Board of |

Document hosted at JDSU PRA

pd8118c53




AW

D ‘GO ~J (=} h

10
11
12
13
14
15
16
17
18
19
20

21

.22

23

24

25
26

27

28

Case 3:04-cv-05222-SI  Document 113  Filed 07/21/2006 Page 47 of 51

Document hosted at-JDSU PRA

http://www.jdsupra.com/post/documentViewer.aspx?fid=7b3bebc3-e037-4765-a52d-77fg

RESPONSE TQ REQUEST NO. 49:.

Subject to and without waiving their General Obj ections, Defendants will produce
documents sufficient to show a directory of employees, an organizational charts for the Company
and calendars of the Individual Defendants for the Relevant Period to the extent any such
documenté exist, are not priviIeQed, and can be loc;ated through reasonable search efforts.
REQUEST NO. 50:

Alt documents created by the C(_)mpany or Company employees during the period 2003
through 2004 referﬁng or relating tb't.hé Company's stock pﬁce. - .

RESPONSE TO REQUEST NO. 50:

In addition to the General Objections, Defendants object to Request No. 50 because it is .

overbroad, unduly burdensome, and not reasonably calculated to lead to the-discmfery of

admissible evidence. Subject to and without waiving their General Objections, Defendants will

produce documents created or sent to the senior execntives during the Relevant Period referring

or relating to the Company's stock price to the extent any such documents exist, are not

- privileged, and can be located througﬁ reasonable search efforts.

REQUEST NO. 51:

All documents create& by the Company or Company einployces during the period 2003 -
through 2004 referring or.fe]ating to the Company's valuation. |
RESPONSE TO REQUEST Nb. 81:

In addition to the General Oﬁjecﬁbns, Defendants object to Request No. 51 because it is
overbroad, unduly burdensome, and not reasonably calculated to ]ead to the discovery of
admissible evidence. Subjeot to and without waiving their General Objections, Defendants refer
plaintiffs to publicly available documents documenting the price of SupportSoft stock during f;he
Relevant Period. |

REQUEST NOQ. 52:

All documents created by: (a) the Company; (b) Company employeés; and/or (c) third
parties during the period 2003 through 2004 referring or relating to SupjnortSoﬂ's financial
forecasts, analysts' forecasté, and/or SupportSéﬁ's ability to meet such forecasts.

DEFENDANTS' RESPONSE TO PLAINTIFFS® FIRST -25- . | . 283003t.2
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1 RESPONSE TO REQUEST NO. 52:

-2 In addmon to the General Objechons, Defendants object to Request No 52 because it is

3 | overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of

4 | admissible evidence, in part because it seeks documents not in the possession, custody or control
5 | of Defendants. Subject to and without waiving theirAGeneral Objections, Defendants referI
6 | plaintiffs to the documents produced in-response to Request Nos. 5 — 8, 11, 12 and 42.
7 | REQUEST NO. 53:
8. All documents.refarring or relating to SupportSoft's document retention policy from 2003
9 | to the present. - _ '

- 10 | RESPONSE TO REQUEST NO. 53: _

11 " Subject to and without waiving their General Objections, Defendants will produce

12 documcnts refemring or relating to SupportSoft's do_cunient retention policy to the extent any such
13 | documents exlst are not pnv:leged and can be located through reasonable search efforts,

14 REOUEST NO, 54

15 - All documents relating to the creation of, issuance of and/or reaction to: (a) the

16 { Company's public statements alleged in the operative complaint; (b) the Company's pubhé

17 statements concerning its business model; and {c) the Company's public statements concéming o
18 | ratable and/c;r perpetu:;.l confracts. ‘ -7 .

. 19 | RESPONSE TO REQUEST NO. 54:

.20 - Inaddition tb the General Obj ections, Defendants object to Request No. 54 becﬁuse itis
. 21 .| overbroad, unduly burdensome, and not reasonably calculated to lea& to the discovery of
22 | admissible evidence. Subject to and without waiving their General Objections, Defendants will
23 | produce documents relating to the creation of, issuance of and/_jor reaction to the Comp-any’s
24 | press releases dated January 20, 2004, April 19, 2004, July 20, 2004, October 4, 2004 and
25' October 16, 2004 to the extent any such documents exist, are not pnvﬂeged and can be located
26 | through reasonable search efforts.
27 |
28
DEFENDANTS” RESPONSE TO PLAINTIFFS® FIRST 9. ' . 26300312
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REQUEST NO. 55:

All documeﬁts relating to cprﬁmunications with analysts and/or investors about:
(2) SupportSoft's forecasts; (b} the Company's business model; {c) ratable and/or perpetual
contracts; and (d) the Company's revenue.

RESPONSE TO REQUEST NO. 55:

In addition to the General Objections, Defendants object to. Request No. 55 because it is

overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. Subject to and without waiving their General Objections, Defendants refer

plaintiffs to the documents produced in response to Request Nos. 28 and 43.

Dated: April 6, 2006 T - WILSON SONSINI GOODRICH. & ROSATI
Professional Corporation '

David & Lansky -

Atforneys for Defendants SupportSoft, Inc.,
Radha R. Basu and Brian M. Beattie -
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PROOEF OF SERVICE BY NEXT-DAY DELIVERY

I, Norma Carvalho, declare:

[ am employed in Santa Clara County. Iam over the age of 18 years and not a party to
the within action. My business address is Wilson Sonsini Goodrich & Rosati, 650 Page Milt . |
Road, Palo Alto, California 94304-1050. I am readily familiar with Wilson Sonsini Goodrich &

Rosali's practice for collection and processing of correspondence for next-day déliver’y by an

- 'express mail service.  In the ordinary course of business, corréspondence would be consigned to

an express mail service on this date.

On this date, I served RESPONSE TO PLAINTIFFS’ FIRST REQUEST FOR THE
PRODUCTION OF DOCIII\/IENTS on the person(s) listed below by placing the document(s)
described above in an envelope addressed as indicated below, whibh Isealed. Iconsigned the
envelope(s) to an express mail serviee by pla-cing it/them for collection and processing on this
day, following ordinary bu_siness Ppragtices at Wilson Sonsini Goodrich & Rosati.

Joseph Stemberg

Labaton Sucharow & Rudoff LLP
100 Park Avenue

Neéw York, New York 10017-5563
Fax: 212- 818 0477

Mark P, Kindall

Schatz & Nobel, P.C.

20 Chutch Street

Hartford, Connecticut 06103 -
Fax: 860-493-6290

1 declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed at.Pajo Alth, California on April 6, 2006.

Norma Carvalho’

/fad8118c53
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Proof of Service '
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PROOF OF SERVICE BY ELECTRONIC POSTING
PURSUANT TO NORTHERN DISTRICT OF CALIFORNIA LOCAL RULES AND
ECF GENERAL ORDER NO. 45
AND BY MAIL ON ALL KNOWN NON-REGISTERED PARTIES

I, the undersigned, say:
I am a citizen of the United States and am employed in the office of a member of the Bar of

this Court. I am over the age of 18 and not a party to the within action. My business address is 1801
Avenue of the Stars, Suite 311, Los Angeles, California 90067.

On July 21, 2006, T served the following by posting such documents electronically to
the ECF website of the United States District Court for the Northern District of California:

1 LETTER TO JUDGE ILLSTON DATED July 21, 2006 WITH
ATTACHED EXHIBITS A & B

on all ECF-registered parties in the action and, upon all others not so-registered but instead listed
below, by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully
prepaid in the United States mail at Los Angeles, California. They are:

SEE SERVICE LIST

Executed on July 21, 2006, at Los Angeles, California.
I certify under penalty of perjury that the foregoing is true and correct.

S/Kyvaa Heller
Kyaa Heller

SERVICE LIST
Electronically To All ECF-Registered Entities

By US Mail To All Known Non-ECF-Registered Entities

Joseph Sternberg

Christopher Keller

Goodkind Labaton Rudoff & Sucharow LLP
100 Park Avenue

New York, NY 10017

PROOF OF SERVICE
PROOF OF SERVICE 8 23 2005.wpd 1
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