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Taking the Pathway of Discretionary Review

Toward Florida's Highest Court

Y
our client is on the losing
end of an opinion issued by
one of Florida's five district
courts of appeal and wants

to know whether there is hope ofhav­
ing that opinion overturned by the
state's highest court. Given that the
Florida Supreme Court's jurisdiction
to hear cases is limited and primarily
discretionary, you will likely have to
explain to your client that the Florida
Supreme Court can review the lower
court's opinion only if it meets cer­
tain criteria and only if the court so
chooses. Although divining in which
cases the court will grant review is
an impossible task, the following will
rode in advising your client.

Under Fla. Const. art. V, §3(b),
the Florida Supreme Court has five .
categories of jurisdiction: mandatory
appellate jurisdiction, discretionary
review jurisdiction, discretionary
original jurisdiction, exclusive ju­
risdiction, and jurisdiction to issue
certain advisory opinions.1 Since the
constitutional amendment in 1980, 2

the bulk of the Supreme Court's juris­
diction is discretionary," This article
focuses on cases that seek discretion­
-ary review (as opposed to petitions for
the exercise of original jurisdiction,

,e.g.,the issuance of writs).

Procedure for Invoking
Discretionary Review

The procedure for invoking the
Florida Supreme Court's discretion­
ary review is outlined in the Rules of
Appellate Procedure.' In most cases,
the party seeking review must file a
notice in the district court within 30
days of rendition of the order to be
reviewed, followed by a jurisdictional

briefin the Supreme Court within 10
days." Jurisdictional briefs are not
required in cases involving a deci­
sion that certifies a question of great
public importance, a trial court order
or judgment that is certified by a
district court as requiring immediate
resolution by the Supreme Court, or a
question certified by a federal appel­
late court,"

Prior to filing a notice of review,
however, the petitioner must make
sure the opinion is subject to the
Supreme Court's jurisdiction. The
court will administratively dismiss
notices to review per curiam affir­
mances that do not contain a written
opinion or at least cite to a case that
has been quashed or reversed by the.
court, statute, or a rule of'procedure.?
A party seeking to review an opinion
that falls into one of these categories
would first need to obtain a written
opinion from the district court,"

Method for Oetermining
Whether to Grant Review

Being a court oflimited review, the
power of the Florida Supreme Court
to exercise jurisdiction over a case
is strictly construed and there is a
heavy burden against the exercise of
jurisdiction." In most cases, after the
'parties have filed their jurisdictional
briefs, the clerk's office assigns each
case to a panel of five justices, one
of whom oversees preparation of a
memorandum analyzing whether
there is a basis for the court's exer-.
cise of discretionary jurisdiction;"
After reviewing the memorandum,
the panel votes whether to accept
discretionary review." If four justices
agree on a jurisdictional disposition

of.the case (whether to grant review
with or without oral argument or deny
review), the parties are notified of the
court's decision and the case proceeds
accordingly.P In the event of a 3-2
split, the case is sent to the remaining
two justices and the majority vote of
the entire court determines whether
the request for discretionary review
is granted."

Because no jurisdictional briefs are
required if a party is seeking review
in a case in which there is a ques­
tion certified as being of great public
importance, the notice and district
court opinion are reviewed by a panel
of five justices who vote whether to
accept review in the same manner
described above." In cases in which
a district court certified a trial court
order as requiring immediate resolu­
tion by the Supreme Court, the entire
court, rather than an-assigned panel,
determines -at its next conference
whether to accept jurisdiction.15 And
in cases involving a question certified
by one of the federal appellate courts,
the chief justice decides after the
merits briefs have been filed whether
the case should be placed on the oral
argument calendar or assigned to a
justice's office for preparation of a
memorandum that will be circulated
to the other justices before they con­
ference to consider the case."

Types of Discretionary Review
Jurisdiction

• Express Declaration of Statu­
tory Validity - The Florida Supreme
Court has the discretion to review
district court decisions that expressly
declare valid a state statute - as op­
posed to declarations that a statute
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' is invalid, over which the court has
mandatory jurisdiction.F While the
district court decision must directly
discuss or make a finding of statu­
tory validity," such a finding may be
dicta." Nevertheless, the practice of
the court demonstrates its selectivity
in reviewing these types of cases.20

• Express Construction ofState or
Federal Constitution - District court
decisions that expressly construe a
provision ofthe state or federal consti­
tution also fall under the discretion­
ary reviewjurisdiction ofthe Supreme
Court.21 It is not sufficient that a
district court decision merely construe
a provision of state or federal law;
the decision must "'explain; define or
otherwise eliminate existing doubts
arising from the language or terms of
the constitutional provision.'"22Ofthe
20 cases seeking this type of review in
2008, the court exercised its discre­
tion to grant review in only a single
case.P .

• OpinionsAffecting Constitutional
or State Officers - The Supreme
Court has discretionary review ju­
risdiction over district courtdeci­
sions that expressly affect a class of
-consti tutional or state officers." The
court has explained that a decision
must directly affect the "duties, pow­
ers, validity, formation, termination
or regulation of a particularclass of
constitutional or state officers" to be
subject to review," This means the
decision must be "in a case in which
the class, or some of its members,'is
directly involved as a party" or one
that "generally affects the entire class
in some way unrelated to the specific
facts of that case.?" A decision that
inherently affects a class 'of 'officers,
without expressing an 'int ent ion to
do so, is not subject to the court's
discretionary review," In any event,
discretionary review on this ground
is rare.28

• Express and Direct Conflict on
Same Question of Law - The Su­
preme Court has discretion to review
decisions of district courts of appeal
that "expressly and directly conflict
with a decision of another district
court of appeal or of the Supreme
Court on the same question oflaw."29
This form of discretionary review,
commonly referred to as "conflict

jurisdiction," is by far the type most
requested." Of the 947 requests for
discretionary review made in 2008,
832 of those requests were 'made un­
der the court's conflict jurisdiction.31

For the Supreme Court to have con­
flict jurisdiction, there must be a dis­
trict court decision that is something
more than a per curiam afflrmance."
The conflict should be demonstrated
by a majority statement or majority
citation to authority" that is apparent
on the face of the opinion," but it is
not necessary that the district court
explicitly note the conflict." Thus, it
can be enough that an opinion merely
cites to a case that has been overruled
or receded from or that is already
pending before the Supreme Court."
The conflict, however, must be with
a decision of the Supreme Court or,
another district court ofappeal - not
a conflict with a statute, rule, federal
law, or a district court's decision to re­
cede from its own prior decisions/case
law."

There are at least four types of con­
flict. "Holding conflict"38 exists when
the challenged decision 'announces
"a rule of law that conflicts with a
rule previously announced by J [the
Supreme Court] or another district
court; or [applies] a rule of law to
produce a different result in a case
that involves substantially similar
controlling facts as a prior case dis­
posed of by [the Supreme Court] or
another district court."39"Misapplica­
tion conflict '"? exists when a decision
misapplies precedent," which occurs
because of an erroneous reading of
precedent, an erroneous extension
of precedent, or an erroneous use of
facts." An "apparent conflict" can
exist when "a district court opinion
only seems to be in conflict, even
though there actually may be some
reasonable way to reconcile it with the
case law."43 And "piggyback conflict"
occurs when the challenged district
court opinion "cite js] as controlling
precedent a decision of a district
court that is pending for review in, or
has been subsequently overruled by,
the Florida Supreme Court; or [cites]
as controlling precedent a decision
of the Florida Supreme Court from
which the [clourt has subsequently
receded."44

Although the Supreme Court's
conflict jurisdiction is the type most

,often requested, it is rarely obtained.
Less than two percent ofthe requests
for conflict review made in 2008 have
been granted." Therefore, although
the parties are directed to initially file
only jurisdictional briefs when seek­
ing this type of discretionary review,"
the party seeking review should at­
tempt to persuade the justices that
the case 'is so significant or important
on the merits that review should be
granted."

• Certified Questions ofGreat Pub­
lic Importance - The Supreme Court
has discretion to review decisions of '
district courts of appeal that "pass
upon a question certified to be ofgreat
public importance.?" The district
court decision being challenged must
satisfy several criteria to warrant
review under this category. The (ore­
most is that the district court actually
certify that an issue is of great public
importance; the Supreme Court does
not have jurisdiction over a case in
which only the parties contend an is­
sue ofgreat public importance exists."
If the district court does not certify a
question in its opinion, a party has 15
days to move for certification in the
district court.50 But the majority of
certified questions the Supreme Court
decides to consider were certified by
the district courtinitially, without a
party moving for certification.s!

The district court must also pass
upon the question it certifies" by
answering it in order to dispose of
the case." Additionally, the majority
must have reached a decision on the
merits." And, finally, the actual ques­
tion of great public importance must
be certified by a majority decision, i.e.,
"a majority ofthosejudges participat­
ing in the case [must] concur in the
decision to certify."55

Case law demonstrates ways in
which the Supreme Court has decided
to limit its discretion to review ques­
tions certified to be of great public
importance. The court has denied
review in cases in which it found the
question presented dealt with only a
narrow principle of law'" or a narrow
issue with unique facts. " Although
the .cour t does not always accept
review of cases involving certified
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questions, it granted approximately
42 percent of the requests for review
made in 2008. 58

• Certified Conflict - Since the
1980 amendment, the Supreme Court
has had discretion to review decisions
of district courts of appeal that "are
certified to be in direct conflict with
decisions of other district courts of ap­
peal."59 For the Supreme Court to have
discretionary jurisdiction to review a
decision under this category, thechal­
lenged district court decision must
be a majority decision'" and actually
certify a conflict, not merely "acknowl­
edge, discuss, cite, suggest, or in any
other way recognize conflict,"?'

In cases in which the district court
has certified conflict, the Supreme
Court has jurisdiction per se to exer­
cise review," This means that, unlike
cases in which the Supreme Court
grants discretionary review on the
basis of express and direct conflict,
the court may hear cases of certified
conflict even if it ultimately deter­
mines there is no conflict." Another
advantage to having a case postured
as a certified - rather than an ex­
press and direct - conflict case when
presented 'to the Supreme Court for
discretionary review is that, according
to the 2008 numbers, the court grants
review in approximately 37 percent of
the'cases." Counsel should, therefore,
consider moving for conflict certifica­
tion in the district court prior to seek­
ing review in the higher court."

• Pass-through Jurisdiction - The
Supreme Court has discretion to re­
view an order or judgment entered
by a trial court that is on appeal and
certified by the district court to be
either of great public importance or
to have a great effect on the proper
administration of justice throughout
the~tate, and is certified to require
iminediate resolution by the Supreme
Court. 66 This is commonly called
"pass-through jurisdiction."? A dis­
trict court,may use this mechanism to
bypass the necessity of a district court
opinion and send a case directly to the
Supreme Court sua sponte or upon
the suggestion of a party filed within
10 days of the filing of the notice of
appeal."

The Supreme Court has cautioned
district courts not to use pass-through

jurisdiction as ' a means to avoid
initially addressing difficult ques­
tions and to send up only those cases
that require immediate resolution
by the Supreme Court.P" Because
pass-through jurisdiction bypasses
the constitutional right of litigants
to have districts review circuit court
judgments," its use by the Supreme
Court is understandably limited. But
the court did grant review in three of
the four cases of pass-through juris­
diction it was presented in 2008.71

• Questions Certified by Federal
Appellate Courts - Questions of law
certified by the U.S. Supreme Court
or a U.S. Court of Appeals are subject
'to the Supreme Court's discretionary
review jurisdiction if the question is
determinative of the cause and there
is no controlling precedent out of the
Florida Supreme Court." To request
review, the federal court must issue a
certificate setting forth "a statement
ofthe facts showing the nature of the
cause and the circumstances out of
which the questions oflaw arise, and
the questions oflaw to be answered.?"
The court's internal operating proce­
dures indicate. review of these ques­
tions, which are infrequently made
by the federal appellate courts;" is
always granted."

Conclusion
While there are many different

pathways that lead toward discretion­
ary review in the Florida Supreme
Court, most will dead end. Chances
for obtaining review improve dramati­
cally upon certification of a question of
great public importance or conflict by
the district court, but such certifica­
tion is rare. Counsel should consider,
therefore, advising clients at the be­
ginning of the appellate process that
Florida's judicial systemis structured
so that the district courts are often
the courts oflast resort," and it is the
exception that further review will be
granted by Florida's highest court.O
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