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In re the Marriage of:

J A I \ 1 1  R .  H S T R A D A

SUPERIOR COURT, STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

Case No. :  l -06-FL-  I3 l  l9 l

FINAL STATEMENT OF DECISION AND
ORDERS RE: CHILD CUSTODY AND
VISITATION

Petit ioner.

and

DANIELLE ESTITADA,

Respondent.

This mattcr came before the Court on a three-and-a-half '-day custody tr ial consist ing of a

hal f -day on October  24,201l ,  a  hal f -day on October  3 l  ,2011,  fu l l  days on December l5  and 16.

201l ,  and a f . jna l  ha l f :day on Decenrber  19,201l ,  rn  Depar tment l l  in the above-capt ioned

cottt l ,  before the l- lonorable Sharon Chatman. On August 30,2010, Respondent, Daniel le

Estrada (hereinafter "Danie l le"l).  represented by Jeffery M. Moore, f i led a motion seeking sole

legal  andsolephysica l  custodyof thepar l res 'minorsons,CymsJ.Estrada (age9;here inaf ter

"Cyrus") and Cyrell M. Estrada ( age 8; hereinafter "Cyrell") and permission to move the

children to Nor-th Carolina. Petitioner, Jaime Estrada, (hereinafter "Jaime"), represented by

i The Court uses the first names of the parlies to avoid confusion and not out of disresnect.
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Marie C' Bechtel and Carla M. Roden, opposed those requests, and thereafter the matter set out

on the standard custody case track, including various judicial custody conferences and a chrld

custody evaluation with Family Court Services.

At the conclusion of trial, the Court instructed the parties to exchange wrltten closing

arguments and proposed statements of decision no later than close of business on Decemb er 29,

20l l .andthemat terrvasdeemedsr- rbmi t tec l .  TheCour lhasconsideredtheargumentsand

moving papers filed by both parties, revie'uvecl the court file, carefully exarnineci numerous

exhibits, and l istened careful ly and evaluated t ire credibi l i ty of a number of witnesses. on March

13,2012,the Court issued and f i led i ts "statement of Decision order re: Move Away Child

Custody and Visitat ion." On March 28,20[2, Jaime f i led an objection to this pleading under the

assumption the Court intended the document to be a proposed statement of decisron under

Culifbrniu Rules of 'Court, rLt le 3.1590(b). The Courtr.vi l l  address Jaime's objections in detai l  in

Section II '  belorv. l{aving considered Jaime's objections, the Court now issues its Final

Statement of Decision.

I. FACTUAL AND PROCEDUR{L BACKGROUND

Jaime and Daniel le rvere married June 30,2001, and separated on or about December 23,

2005, after a mariage of fbur years ancl t ive months. They share joint legal and joint physical

custody of Cyrus and Cyrell.

Throughout their four-and-a-half--year marriage, the parties had only modest means and

rel ied in large part on assistance from their extended famil ies. Afier they married in June 2001,

they moved into a trailer behind Jaime's parents' house in Morgan Hill. After both parties had

been unempioyed, in late December 2001 Jaime began working for Frito Lay, and Danielle

worked for Target. In late November 2002, Jaime left Frito Lay. During this time, they movecl

in with Jaime's cousin Michael r,vhere they remained for six months.

Final Statement of Decision and order Re: child Custody Ald visitationMariage of ESTRADA

Page 2 of 42



I

2

3

4

5

6

7

8

r)

l 0

I I

t 2

l 3

1 4

l 5

l 6

t 7

t 8

t 9

20

2 l

22

23

1 t 1

25

In the spring of 2003, when Danielle was pregnant with the parties' second chil<i, cyrell,
they moved in with Danielle's mother and stepfather in Salinas. tn July 2003,Jaime refurned to
Frito Lay' In or around February 2004, the parlres and their two children moved i'to their first

apaftment of their or'vn in Morgan FIill. Danielle attended Morgan Hill Adult School and

obtained her GED and a cer-tificate related to hospitality management. in the late sp.ng or early
sl l lnnlcr '  Daniel le began a retai l job at Gencral Nutri t ion Centers. Jaime continued to provide

suppoft for the family while working for Frito Lay.

In July 2004, Jaime was arrested for and charge<1 rvith the rape of his l4-year-old cousin,

who, along with her mother, father, and brother, had lived with the parties fbr approxrmately two
rvceks that summer' The criminal court disrnissed the forcible rape charges, but Jaime pled no

contest to attempted statutory rape.

By late 2005, the rnarriage began to break dolvn. Jaime testified that he and Danielle

argued about her apparent desire to live the single lif'e and that each party accused the other of

cheating' Daniel ie testi f iecl that there was a history of domestic violence with Jaime throughout

their relationship, culminating r,vith an incident at the en<J of November 2005, in which Daniel le

al leged's Jaime choked, hit,  kickerl,  and beat her. I t  was at this t ime she decided she had to

leave.

The parties agreed to an informal shared custody arangement. Jaime testified the

agreement r'vas to exchange the children every t-,vo days or so. Danielle testifled the agreement

was to exchange the children regularly and/or upon request, but not at set intervals. They could

not resolve this dispute.

On January 17,2006, Daniel le init iated a family law action seeking sole physical

custody, r'vith unspecified visitation to Jaime, based on allegations of domestic violence. But she

failed to properly serve Jaime. Jaime subsequently filed his own family iaw action on Januarv

Final Statement of Decision and order Re: child custody And visitation
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25'2006, and was granted temporary sole legal and sole physical custody of the mlnor chi ldren

based on an allegation that Danieile witrrrrerd the chirdren.

The two cases were consolidated with Jaime's action as the lead case. The matter

proceeded to an emergency screening r,vith Mary Day Rolison, LCSW, at Family court Services

on January 31 , 2006' Ms. Rolison recommended and the Court adopted a temporary order for
joint legal and joint physical custody at a 50-50 t imeshare. The parl ies then attencled mediation

at Familycourt Services on March 6,2006, and reachecl an agreement to maintain joint iegal ancl

loint physical custody at an equal t imeshare.

Although the parties had agreed to an equal timeshare arrangeme't with the children,

Jaime testified, and the testimony of'othcr witnesses corroborated, that a month or two after the

mediated agreement was reached, Daniel le only saw the chilciren once per month, on average.

Ja ime'whowasst i l l  a t tendingschool  fu l l  t ime,became thec le/Ltc topr i rnarycustodianandre l iec l

on iris immcdiate famiiy memllers for supporl. It rvas not until March or April 200g that

Daniel le began spending substantiar, regular t ime with the chircire..

Daniel le testi f ied that she began using methamphetamine sometime in 2006. Jaime

testified that he was aware of Danielle's drug use and, in fact, used drugs ,uvith her on various

occasions' Jaime further testified that his drug use r,vas sporadic, on occasions when he r,vas

ar.vay fronr the children.

In December 2006, Daniel le was prosecuted in the San Francisco County Superior Court

for sol icitat ion of prosti tut ion. over the course of those l5-month proceedings, she was t,uvice

arested on bench warrants fbr failure to appear at pre-trial hearings. The prostitution charge was

dismissed in February 2008 after Daniel le completetl  the diversron program, ,rvhich consisted of

participation in counseling aimed at refonning \\,omen engaged in prostitutiol.

Danielle testified that she began dating her now-husband, Marvin Jones, in May 2007

after the pair met at a coffee shop inside a dolvntown San Jose library. She testified that in or

Final Statement of Decision and order Re: child custody And visitation
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around August 2007 she moved into the three-bedroom apartment that Marvin was sharing with
two roommates' Danielle testified that Marvin was a tremendousiy positive influence on her,
that he helped her to get out of prostitution, and turn her lif'e around, and immedrately besan
providing for her, Cyrus, and Cyrell as thor-rgh they were his ow' family.

Daniel le admits to using methamphetamine on more than one occasion in 2007. ln

August 2007, Danielle was charged and convicted in the Santa clara county Superior court of
possesslon ot a control led substancc. Danicl le again availed herself of a pretr ial diversio'

program' and the drug possession charge was dropped after she paid monetary fines and

completed a severarl-weeks-long drug treatment course through proyecto primavera.

Marvin testi f ied that Daniel le did not disclose and he ."vas not aware of any i l l ici t  drug use
on her parl in 2007 ' IJe further testified that, although he, at some later point in time, became

a'vvare that Danielle had been arrested for clrLrg possession, he was not alare of any drug use on
Daniel le's part unti l  2010 when she told him she had recently used drugs with Jaime and Jaime,s

fianc6e, Jessica Gallardo. Daniel le and Marvin now have a claughter together, Isis, r,vho was

born in August 2009.

Jaime began dating his nor,v-f ianc6e, Jessica Gallardo, in Novemb er 2007. Jaime and

Jessica had known each other through First Apostol ic church since approximately 2000, but did
not forge a personal relationship unti l  they began dating. Jessica tcsti f ied that she knew Daniel le

thror"rgh the church, as'"vel i ,  but did not establish any kind of relationship with her untrl  early

2010' Jaime and Jessica began l iving together in February 2008. Their household included

cyrus and cyrell as well as Abigail, Jessica's daughter from a previous relationship. Jessica

testified that she was ignorant of Jaime's drug use until after they had moved in together, and she
began to observe that on occasion Jaime would not sleep or eat fbr abnormal periods of time.

Jaime and Jessica now have a son, Dominic, w,ho rvas bom in Jurv 2009.

Final Statement of Decision and orcrer Re: child custody And visitation
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In January 2008, Danielle was anested for and charged in the Santa Clara County

Superior court with misdemeanor child endangerment based on a Decem ber 2007 incident in
'uvhich Cyrell, then four years old,'"vas found rvandering the streets of do,wntown San Jose on a
lveekday morning rvhile in Danielle's care. The charge was subsequently reduced to the

cali fbrnia Penal code Section 415 catch-al l  category of f ighting, noise, or offensrve lvords, to

which Danielle pled no contest and for rvhich she was sentenced to one year of probation and a
I 6-week parenting class.

Marvin testi f ied that in. lanuary 2010, he learned that he had been hired for a iob rvith

Apple Computers in Norlh CaroLna and r,vas givcn a start clate of August 30, 201 0. By that time,

much of the init ial acrimony had sLrbsideci and the part ies were maintaining a peaceful

co-parentlng existence. In February 2010. Jaime and Jessica moved into the small Berry Court

apartment complex r'vhere Danielle and Marvin were living. Danielle quickly undertook to

befriend Jessica, and by Apri l20l0, they were spending a substantral amount of t ime together.

It  was during this t inlc that Daniel le testrf led that Jessica confided in her that Jairne was abusing

her' including burning her on the arm with a knife. Jessica denied she ever confided in Daniel le

and the burn on her arm was an accident

Jaime and ' lessica testi f ied that Daniel le and Jaime used methamphetamine together on

llumerous occasions while they were l iving as neighbors. Jessica testi f ied that on one occaslon

she tr ied methamphetarnine with Daniel le. Daniel le characterizes the use with Jessrca as a

one-time relapse instigated by Jaime, because he hatl purchased the drugs, whereas she had given

up the drug "lifestyle" several years earlrer. Jaime maintains that ,,vas not the first trme the

parties used methamphetamine together, and that Danielle had sought to obtain

methamphetamine from him several times lvhile they were neighbors. Danielle denies these

ailegations.

Final Statement of Decision and order Re: chird custody And visitation
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Danielle testified that when she found out that Jaime was being violent against Jessica

and her knowledge of his continued drug use, she became concerned for the safety of their

chi ldren' on August 30,2010, Daniel le f i led an ex partemotlon seeking sole legal and sole

physical custody of the minor children and permission to relocate to North carohna with the

mlnor chi ldren to Irve r 'vith Marvin. Daniel le based her request on al legations that Jaime was

physical ly abusing Jessica and that Jaime r,vas using methamphetamine. The part ies attended

three emergency screcnings at Famiiy court Services, during the course of which Jaime tested

positive for methamphetanltne use. At frrst, Jaime was not forthcor-ning about his drug use and

denied using methamphetamine; however. he did acknowledge that he did indeed use duri 'g his

interview r'vith the Family court Services screener, Mary Day Rolison, LCSw. Danielle tested

negative for methamphetamine use during the emergency screening, but admitted to havins usecl

methan-rphetamirre in July 20I0.

l-hc resulting Reclttest uncl Orcler Pursuant to an Entergency Screening frledSeptember

21,2010, maintained joint Iegal ancl joint physical custody, but restr ictecl Jaime ro

non-professional superv' ised visitat ion every 1'r,resclay and Thursday from 2:30 p.m. unti l  7:00

p'm' and every f irst, third, and f i f th Saturday'and Sunday from I0:00 a.m. unti l  7:00 p.m. The

order further required that both parlies attend self-help classes, such as Narcotics Anonynous

(Daniel le once per week, and Jaime three t imcs per week), and that Jaime complete l6-,,veek

courses in Confl ict Accountabil i ty and Parenting Without Violence and submit to hair-fol l icle

drug tests on a quarterly basis for a period of trvo years.

on November 30, 2010, the Court referred Daniel le's move-away request to a custody

evaluation with Family Court Servtces. on December 13, 2010,a custody revie,uv hearing was

held and, in consideration of Jaime's sobriety and compliance lvith the court-ordere<j

rehabilitation programs, the Court ilfted the requirement that Jaime's visitation be supervrsed. At

Final Statement of Decision and Order Re: Child Custody And Visitation
Marriage of ESTRADA
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that tirne' the courl also issued an Entplovntent Efforts orcleras to both pafties, who were then
unemployed.

The parties commenced a custody evaluation',vith Lynn Fluggins, LMFT, on Januarv lg.
20ll '  on March 14,201l, Ms. Huggins issued a Reqttest ancl order pursuant to an Evaluation
recommending that Daniel le's custody, visitat ion, and move-away requests be granted. Jaime
objected to Ms' Huggins' recommendations, and as such, those issues were set fbr a four-day
trial in the civi l  Division cornmenci 'g Septernb er 6,201 r, with an accompanying Mandatory
Sett lement conference in the Family Division on August 22,201 l.  At said Mandatory

Settlement conference, the court vacated the September trial dates and set the matter tbr the
instant cumulative two-day tr ial in the Famrlv Division.

II.  JAINIE'S OBJECTIONS TO PROPOSED STATEMENT OF DECISION

At the outset, the Court apologizes for any confusion that resultecl from its March 13,
2012 "Statement of Decision order re: Move Ar.vay child custody and visitat ion.,, The courr
finds Jairne was correct to treat that pleading as a proposed statement of decision under

cal iJbrn iaRulesoJ 'Cot t r t (c .RC), ru1e3.1590.  Forpurposesof ' th isd iscuss ion, thecour t rv i l l

refer to the March 13,2012 pleading as "the proposed soD." Jaime t imely served objections to
the proposed SOD. (C.R.C., nt le 3.I590(S).) As such, the Court has considered Jaime,s

objections, and rvi l l  address them, below, before making its f inalrul ing on the matter.

Jaime begins his objections by restating objections he made a trial ro the court

considering certain documents, testimony anii  evidence. The court ovemrled Jarme,s objections

at trial' and stands by its rulings now. Jaime raises one new procedural objection, oblecting to
any portion of the proposed SOD that rehed on f-acts, opinions, conclusions and/or orders set

forth in Danrelle's Closing Argument, which Daniel le f i led with the Court on December 30,

2011, the same day as Jaime filed his closing argument. The court finds no prejudice to Jaime in
considering Danielle's closing argument, to the extent it was not timely filed and served.

Final Statement of Decision and order Re: child cr.rstody And visitation
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Jaime then proceeds to make specific objections to the court's substantive findines.

which the court wiil address in turn, using the headings noted by Jaime:

'

social support/ Living Arrctngements: In the proposed soD, the court did exprain how
the change in l iving environment wil l  impact Daniel le, noting that while she does not curre't ly
have friends and family in North carolina, her ner.v spouse, Marvin Jones, is a strong partner and
suppolt person' Moreover, Daniel le and Marvin have indicated a plan for expanding their social
suppoft network.

Nattrre and Amount oJ'contacts witlt Both Parenrs: The court believes rt has sufficiently
addressed this issue in the proposed SOD. The Court 's ult imate f inding is that Daniel le denied
visitat ion to Jaime out of 'concems for the children's safety, based on the fact both Jaime a'd his
signif icant other, Jessica Galiardo, denied thc domestic violence issues 'which the ctourt f incis

existed between them.

whether the Parenls Huve Drug or Alcohol Is.vues: The court addresses both parries,

past drug issues in the proposed SoD. T'he court finds that both parlies have taken sreps to

address their problems ancl l ive posit ive l ives. The court did not f ind the testimony of Dr.

Michael Kerner on this issue to be beneficial,  as the court f inds his opinion as to tralts and

characteristics of methamphetamine users as a group did not apply to the parties in this

proceeding. The Court finds Danieile did not minimi ze herpast drug use.

Histrtry of'Dontestic violence'. In the proposed SoD, the Court addressed at length its
f indings regarding Jaime's perpetratton of domestic violence against Jessica, and the evidence

supporting that finding. The Court founcl the evidence regarding the parties, children,s

description of this violence to be credrble. The court also found the testimony of eyewitness

Anlelita Gonzalez to be credible. In doing so, the court recognlzes that two witnesses,

Final Statement of Decision and order Re: child custody And visitation
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perceptlon oI events can be diff-erent from one another. That difference, called an inconsistency

by Jaime in his objections, does not rnake the witnesses' testimony any less valid.

The Court also found credible the testrmony of witness Marylou Aguirre, Danielle,s

mother' The Court did not address Ms. Aguirre's admission that she has made allegations of

domestic violence against spouses and chilclren, because the court did not f ind that admission

relevant to the proceedings. In evaluating Ms. Aguirre's credibi l i ty, the court was aware that

she has a potential bias in f 'avor of Daniel le. Despite any potential bias, the court f lnds Ms.

Aguirre's testimony to be credible.

Similarly, the court found crecl ible Daniel le's testimony regarding an incident betlveen

Jessica and Jaime involving a burn on Jessica's arm. The court did not f lnd relevance rn the fact

law enforcement ofl lcials did not take action on the incident, or that Family court Services

personnel found Jessica's explanatiotr (that she,,vas injured in a cooking accident) . .plausible.,,

Nor did the Court find relevance in the fact that Family Cor-ut Servrces prel,iously issued

recommend orders fol lowing emergency screenings giving Jaime joint custody of the chrldren.

For purposes of the issues presently before it, tiris Court is the ultimate trier of fact and is

charged rvith evaluating the credibi l i ty of colnpeting rvitnesses. The court has done so rn this

nratter follor'ving a fr"rll trial and presentation of eviclence, something that neither the law

enfbrcement off icials nor the Family court Services personnel Jaime references in his objections

undertook before making their reccimrnendations. This fact is particularly important with regards

to Jaime's argument that the Court is barred f iom considering Daniei le's al legations because the

emergency screeners would not have sent the parties home with a joint custody order had there

been evidence of domestic violence. An emergency screening involves a brief snapshot into the

pafties' lives, conducted with limited investieation over a short period. The Court rssues its

current findings following a multiple-day trial. Res judicata does not apply to preclude the Cour-t

from considering Daniel le's al legations.

Final Statement of Decision and order Re: child custody And visitation
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Histcttlt of'Child Abuse: The Courl has considered both parties, histories 'vrth law

enforcement and their subsequent conduct in reaching its decision in this matter. As discussed in

detail in the proposed soD, the court believes both parlies have successfully rehabilitated

themselves, completing all court-mandated programs. The court does not beiieve any further

discussion is necessary.

Health, Suft:ty and I'I'elfare of the Chilclren: Again, the Cour-t believes is has fully

addressed this issue in the proposed SoD. The Court took both part ies, histories rnto account in

reaching its decision and detetmined that both par-ties have rehabilitate<i themselves. The cour-t

does not believe it  is t tecessary to delve further into Daniel le's past, nor is i t  necessary to delve

further into Jaime's Dast.

Distance: The Court has not speculuted as to how the children r.vill cope with a cross-

country move; i ts f indings are based on the evidence presented at tr ial,  as cl iscussed rn the

proposed SOD Namely, Lynn Huggins of Family Court Services testi f ied both chi ldren have

good coping ski l ls and wil l  adjust to the transit ion.

Parents' Communic'at ion: The Court considered and weighed al l  of the evidence

presented at trial' The findings set forth in the proposed SoD are still relevant today, particularly

Ms' I{uggins's testimony that Jaime admits he usecl the children to comrnunicate wrth Daniel le.

Ptrrents' Relatirtnship with Chiltlren: The Court stands by its discussion rn the r;roposed

SoD of the impact Jaime's domestic violence has had on the children.

Children's Relation'ship with Siblings: The parties asked the Court to takeludicial notice

of the court files, in addition to considering the testimony and evidence presented at the trial. In

the proceedings leading to trial, Danielle submitted a declaration discussing C1,rrs,s exhibition

of violent behavior. As the declaration \,vas part of the court files, of which the Court took

judicial notice, it was appropriate for the Court to consider the declaration in making its decision.

Final Statement of Decisior.r ancl order Re: child custody And visitation
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Criminul Record of Parents: h evaluating Jaime's criminal record, the Courl did not

give any import to the title of the crime or the nature of his plea to the crime. Rather the Courl

considered the nature of Jaime's conduct in commissioning the crime, and, more rmportantly, the

actions Jaime took afterwards to rehabilitate himself. The court focused on the positive forward

motion Jaime is making in his life, rather than the technical distinction between attempted sexual

assault and atten-rpted statutory rape.

EvalLrator's Repe!!

The Court 's f indings in the proposccl SoD make it  clear that Ms. Huggins,s report rvas

but one factor the Courl considered in reaching its clecision in this matter. The Court also made

clear in the proposed SOD that the Court took into consideration the lapse i' time between Ms.

l ' luggins's report and the tr ial.  The Court does not believe any further discussion of this issue is

required.

Credibi l i t :r

Jaime objects to the Court 's f indings rcgarding the credibi l i ty of various witnesses.

while i t  is within Jaime's r ight to object. the court stands by i ts previous f indings. As the tr ier

of f-act, the Court is tasked with evaluating each witness's credibi l i ty, which it  has done as set

forth in the proposed soD, based on the eviclence rrresented at trial.

einOingsl Conctuslom

Jaime suggests it was inappropriate for the Court to make a finding under Family Code

sectron 3044, as neither party had asked the Court to make such a finding. Moreover, Jaime

argues that such a finding w'as not supported by the evidence at trial. The Court disagrees. In

the proposed SoD. the Court discussed at length the evidence regarding domestic violence that

rvas presented at the trial, and the findings the Court made thereon. The nature of the cllnent

proceeding required the Court to make findings regarding Jaime's commission of domestic

violence. The Court's obligation thereafter to consider the presumption of Family Code section

Final Statement of Decision and order Re: child custody And Visitation
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30214 anses regardiess of whether a party has explicitly requested a so-called 3044 finding. The

court does agree that, in the proposed soD, it rnacie a misstatement regarding the nature of the

presumption' In the proposed SoD, tire Court stated, "When a Courl makes a findi's of

domestic violence against a parent seeking cusrody, that parent has a right to rebut that finding

by the preponderance of the evidence." As Jaime points out in his objectiops, section 3044

creates a rebuttable presumption "that an award of sole or joint legal or physical custody of a

child to a person who has perpetrated domestic violence is detrirnental to the best interest of the

child' " '" (Fum' cocle, 3041(a).) It is this presur,rption that rs rebuttable by a preponderance of

the evidence' This was a non-substantive oversight on the Court 's part. In i ts subsequent

discussion of whether Jaime had rebutted the presumption, the Court was considerns nor

whether Jaime had rebutted a presumption of tlomestic violence, but r.vhether Jaime had rebutted

the presumption that the alvard of sole or joint custody of the chilr iren to him would be

detrimental to the children's best interest. The Court 's analysis supporls a f inding that Jaime did

not rebut that presumption' The Court has anrendecl i ts discussion of section 3044 inthis Final

Statement of Decision to correct fbr the oversight.

The remainder of Jaime's objections (to the Court giving Daniel le soie legal custody and

to the couft 's al leged impartial i ty and prejudgment of the case) are baseless and wrthout merit.

The Cour-t stands by its finclings in the proposed SOD.

tsased on the above, the Court adopts i ts proposed SOD as its Final Statement of

Decision, amending the section headings to account for the addit ion of this discussron about

Jaime's objections, and amending the discussion in the sections entit led Findings and

Conclusions to address the Court 's oversight in i ts discussion of FamilyCode sectron 3044. The

Final Statement of Decision, with these amendments, is set fbfth below.

Final Statement of Decision anil order Re: child custody And visitation
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III .  DISCUSSION & LEGAL ANALYSIS

A. Appropriate Standard

l. Best Interest of the Child Applies

't  custody decision al lowing one parent to move the children out of the state necessarrly

interf'eres with the other parent's ability to have frequent and continuing contact with them. Such

a decision "is one of thc most serious decisions a family law court rs required to make," and

should notbe made "in haste." (In re lvlurrruge of 'McGinni.s (tgg2) 7 cat.App.4th 173,477,

disapproved on other grounds in In re Marriage o.f BLtrgess (l996) I3 cat.4th25.7 ',The best

intercsts of the children require that competing claims be considered in a calm, dispassionate

nranner and only after the parlies have had an opportunity to be rneaningfully heard.,, (ln re

Mu r r i tr ge o.f' llk, G in nis, s up rct.)

Although it may be ideal for both parents to live near to each other so as to maintarn

stabil i ty in the child's l i fe and the exist ing sratus quo, that is not

cannot resolve a move away-dispute by rest.aini,g a parent from

status quo-such an injunction wor-rld violate the parent's f-ederal

(see, Mrrriage o.f Paittier (20061 l44 car.App.rrh 46 r , 464; Niko

Cal App.4th 341, 364.)

When the court is faced lvith a recluest to rnodify an existing custody arrangement

bccause of aparent's plan to move away(unless the tr ial court f inds the decision to relocate is in

bad faith), the cour-t must treat the plan as a serious one and must decide the custody issues based

on that premise. (Mark T. v. Juinte z. (201 t) I94 cut.App.4th I I I5, I126.) The issue the court

must decide is not whether the parent should be allor,ved to move but rather what should the

custody and visitation alrangement be assuming the parent moves. (Rttisi v. Theriot (lgg7) 53

Cal.App.4th I I97, I205-1206.)

Final Statement of Decision and order Re: chilcl custody And visitation
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ln the case at bar, Danielle has been the de facto primary custodial parent of the children

for over ayear pursuant to the septentber 2010 Emergency Screening orcler. A request for

pennission to relocate with a minor child made by a parent with sole physical custody under an
existing order or by a rte./aUo custodial parent in conjunction with an initial custody

determination is considerecl under the changed circumstances rule. (See 1ir re Marriuge oJ

LaMusgtt (2001) 32 Cat'4th 1072, t08&) In such cases, the noncustodial parent has the burden

of showing that "as a result of relocation lvith fthe moving] parent, the child will suffer detrin-rent

rendering it 'essential or expedient for the lvelfare of the child that there be a chanse l in

custodyl '" (Id' at 1089 [cit ing In re Marriageo.f Burgess, (1996) ]3 Cal.4th 25, jsl.) However,

a different analysis may be requirecl whcn parents share joint physical custody of the minor

children under an exist ing order or by default,  and one parent seeks to relocate wrth the minor

children' ( lbidlcit tngBtrgess, sLtpru, I3 Cal.4th ut 40,.fn. 12.) "rnsuch cases, i f  i t  is shown

that the best interests of the children require modifrcation or termination of the order, the cou't
'must determine de novo what arrangement fbr primary custody is in the best interest of the

mrnor chi ldren." '  ( lbid.)

In the current case, the parents share joint physical and legal custoily ancl there has been

no f-rnaljudicial custody determination. The September 21,2010, Request uncl ortler pLtrsuant to

nn Ernergency Screening expressly states that it is a "Temporary Recommended C)rder.,, Both

parties agree that any proposed change to the joint legal and joint physical custody arrangements

set forlh therein must be evaluatetl under the best interest standard. The Court agrees.

2. No Evidence of Bad Faith

Courts are not required to second guess the underlying reasons for the proposed move, as

long as there is no evidence the proposed move-away is in bad faith or intended to fiustrate the

other parent's relationship',vith the child. (Burgess, sLtpra, I3 Cat.4th at 36.) In the current

case' Danieile wishes to move to join her husband (Marvin) who already lives and works in

Final Statement of Decision and order Re: child custody And visitation
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North carol ina' The parents had been sharing custody and gett ing along well.  The only reason

Danielle requested pemission to move to North carolina is that Man,in was offered a job there.

Othenvise, they would have never considered it. Danielle also testified that they would pay for

trvo trips for the chrldren to travel to california to visit their father if granted permission to move.

Jaime testified that Danielle kept the children away from him for two weeks durine their

lnlt lal separation in December 2005. She also frustrated his visits by claiming the children were

sick when they were not and interfering with his phone calls to the children. Jaimc also testi f ied

that Danielle refused to modify the curent custody order to give Jaime overnight visits with the

children' Jaime al leges that these acts by Daniel le are motivated by bad faith or a desire to keep

cyrus and cyrel l  from him and a desire to be a gatekeeper. Daniel le disputes Jaime,s al legations

that she interf 'ered rvith phone calls or kept the boys from him when they were not sick. Daniel le

also testi f ied that she refused to al low overnight visits because she was concerned that neither

Jaime or Jessica are taking responsibi l i ty fbr the violence in their relationship; anrl i t  is not safe

fo r thech i l d ren '  Thecour l f i nds theev idenceo fbad fa i t hp resen tedbyJa ime isno tpe rsuas l ve .

The cor-ut finds that Danielle's move-a\\,ay request is in good faith.

B . Evaluation Under Family Code Section 30l l

In an init ial custody determination. the tr ial court has the widest discretion to choose a

parenting plan that is in the best interests of the child. I t  must look to al l  the circumstances

bearing on the best interests of the mrnor child. F'umily Code sec'tion3o11 lists specific factors,

among others, that the tr ial court must consider in determining the best interests of ' the child in a

proceeding to determine cr-rstody and visitation: (a) the health, safety, and r,velfare of the child;

(b) any history of abuse by one parent against the child or against the other parent; and (c) the

nature and amount of contact r.vith both parents. ln an initial custody determination, a parent

seeking to relocate with the minor chiidren bears no burden of establishing that the move is

Final Statcment of Decision and order Re: Child custody And visitation
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necessary' In general, the trial court shall consider the effects ofrelocation on the best interests

of the minor chi ldren.

The Court addresses the factors belolv.

a. Medical and Educationar Needs of the children - Lynn Huggins

testrfied that the teachers she interviewed reported that both parents were rnvolved in the

children's educatlon and the boys' homework was always completed regardless who had

custody' Both parents shared infbrmation and attended teacher conferences. Neitlier Cyrus nor

cyrel l  had any spccial educational needs and a change ofschool should not be ofconcern. There

were also positive reporls from the children's medical providers that the parents shared

information and r'vere cooperative. Both parents brought the children in for medrcal

appotntments and followed recommendations. lt appears the parents are cooperative and both

parents are capable of caring for the educational and medical needs of the childre'.

b' Social support/Living Arrangement of parents - Jaime has a

good support system in Cali fomia with his parents and other family members. Hrs parents have

shown their full support of Jairne and the chilclren, consistently providing sheher and financial

suppon when needed' Jessica and Jaime i ire now l iving in a spacious home with their chi ldren in

Morgan Hil l '  Daniel le does not have any relatrves or fr iencis in North Carolina. However,

Daniel le's husband, Marvin Jones, has sholvn to be a good support system, both socral ly and

financially, fbr Danielle and the boys thror-rghout their relationship. Marvin testified that he has

met his nerghbors and their chi ldren. There are a number of community family events which

r'vill help to expand their social network. Marvin has rented a spacious three-bedroom, tr.vo-bath

home in Norttr Carolina.

c. The Nature and Amount of contact with Both parents -

Danielle has been the primary caretaker for the children for over a yearas a result of the

September 2010 emergency screening order. However, the parents historically have shared a 50

Marriage of ESTRADA Final Statement of Decision and order Re: child Custody And visitation
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percent ttmeshare' Although Jaime's timeshare was restricted this last year, he frequently asked

Danielle to give him overnights and additional time with the boys. Jaime appeared to maximize

the time he did have with the children. Danielle testrfied that she refused Jaime overnrghts with

the boys, because she rvas concenred fbr the safety of the boys because neither Jarme nor Jessica

had taken resp'nsibir i ty for the violence i '  their relationshin.

d' whether the parents Have Drug or Arcohor Abuse Issues -

Both parents also have a history of drug use. Danielle successfuliy completed a drug program in

20(18 and had been clean and sober unti l  she relapsed by using methamphetamine in July 2010.

she has been clean and sober since the relapse and has been attending self-help groups. Jaime

admitted usrng drugs throughout the relationship with Danielle and Jessica. Hor,vever, during the

September 2010 emergency screening. Jarme denied any drug use. l le subsequentlv tested

posit ive for nlethamphetamine' Since the emergency screening, al l  Jaime's drug tests have been

uegative, and he has complied with al l  Famity Court Serices' screening orders by attending

self-help groups and other requirements. So it appears that both parents have been clean and

sober since tr ial and are on a posit ive path of recovery.

e. Whether There is a History of Domestic Violence _

i. . Iaime's Domestic violence Against Jessica - Jessica and

Jaime vehernently deny that there has been any domestic violence in their relatiolship. A

number of witnesses would disagree. The most compell ing witnesses are Cyrus and Cyrel l .

Lynn Huggins interviewed the children on two separate occasions: January 2g, 201 l, and

February 16.201 l.  She testi f ied they said the same thing during each interview. As part of her

tnten'ielv, she asked each child "what has been the best time that you've had r,vith your mom,

best time you've had r'vith your dad; worst time you've had.,vith your mom, worst time you,ve

had with your dad?"

Final Statement of Decision and order Re: child custody Aad visitation
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Ms' Huggins testified that both boys separately, as well as together, said the worst time

they ever had with their dad was an event that occuned on March 2g,2010. when Ms. Huggins

tnterviewed them on January 28,201 l, the boys said it was a birthday parly for Zeke,and Jessrca
forgot the costumes. Dad pulled Jessica's hair, grabbed the keys, and banged her head against

the car door' She was crying. Dad hurl Jessica. cynrs told Ms. Huggins that when they were

hotne, he lvent upstairs and didn't want to talk to anyone. Ms. I{uggins intervierved the boys

again on February 16,2011. In addit ion to the March 28,2010 event, the boys described

anotlrer worst time they had with dad was lvhen dacl got mad at the old apartment ancl punched

a hole in the door' Ms' Huggins testi f led when the children were describing these events, they

lvere both sad and scared. Ms. Huggins testi f led she believed the boys, felt  they were credible.

and had not been coached.

Cynrs and Cyrel l  also told the same story to Mary Rolison dunng the September 2010

emergency screenlng. N'Is'  I{uggins testi f ieci that the detai ls of the boys'statements were

cons i s ten tand thesamefo rbo th l {ugg insandRo l i sonove r theco l l r seo fseve ra l  
mon ths .  Ms .

i vv r r r ro rwr r r  

a r ru , ru  sd r l l s  l u l  Do [n  Hugg lns  and  Ro l t son  ove r  t he  co l l r se  o f  seve ra l  mon ths .  Ms .

l  
Hugsins testi f ied that the cir i ldren had vivid nremories of what happened. The boys never saw

I

lmom (Danielle) do anyrhing scary.

Jain-re and Jessica testifled about the events that happened on March 2g,2010. They both

testified theY had a heated discussion after it was cliscovered that Jessica had forgotten a gift and

the costumes fbr Zeke's birthday pafiy. Jaime r'vanted to leave the party and Jessrca wanted to

stay' Jaime r'valked toward Jessica and slammed his hand hard against the car. They both

testified that Jaime never hit Jessica, he never banged her head against the door, and he never

pulled her hair.

Anjelita Gonzalez, an independent r,vitness, testified about the same March 2g.2010

event wttnessed by C).rLrs and

church, but testifled they were

cyrell. Anjelita knew all the parties, because they attend the same

not personal friends. Anjelita said that she heard a woman (later

Final Statement of Decision and order Re: child custody And visitation
Marriage of ESTRADA

Page 19 of42



I

2

3

4

5

6

l

8

v

l 0

il

t 2

t 3

1 4

t 5

t 6

t l

l 8

l 9

20

2 I

2 2

L )

. A

25

identified as Jessica) pleading and crying. She saw a man (later identified as Jaime) puil

Jessica's hair and hit her trvo times in the face ,,vith his fist. She also testified that there were

four children present during this violent attack. The children were later identified as Dominic,

Abigail ,  Cyrus' and cyrel l '  Although some of the detai ls of Anlel i ta's restimony differ from

cyrus and cyrell's statements, the differ"ences are rnsignifica't.

Mary Lou Aguirre, Daniel le's mother, testi f ied about another incident of domestic

violence between 'lessica and Jaime. It occurred February 2008 or 2009. It was at a birthday

party fbr her grandson Eh1ah. Jaime ancl Jessica were invited. Danielle and Mary Lou were

standing outside as Jaime and Jessica arriveti  with Cyms, cyrel l ,  and Jessica,s claughter, Abigail ,

in a Jeep' The boys quickly got out of the Jeep and r,vent inside. Jaime ancl Jessica remained

seated. Mary Lou testified that she looked at Jessica and saw fear in her eyes.

Apparently, Jessica had forgotten a birthday gift for Eljah and Jaime was upset. Jaime

wanted to leave the party and go to Targct to get a gift for Elgah but Mary Lou pleaded r,vith

them to stay' Suddenly, Jessica jumped out of the Jeep and grabbed her daughter. After jumping

out of the Jeep, Jessica went arld stood next to Mary Lou and Daniel le. Mary Lou testi f ied that

Jessica r'vas crying and crying, while holding her daughter tightly in her arms. Jaime jumped out

of the Jeep and approached Jessica with clenchetl teeth in an angry manner. Jaime yelled at

Jessica to get back in the Jeep. Jaime rol led up his sleeves, pulled back his f ist as i f  he r,vas going

to hit Jessica. Mary Lou jumped between them and pleaded with Jaime "please don,t do this;

don't huft her." Eventually Jaime calmed do,,vn and everyone went inside to join the birthday

party' However, Jessica didn't talk for forty minutes, because she rvas scared. Mary Lou

testified that the same fear she salv in Jessica's face was the same fear she observed previouslv in

Danielie during her marriage to Jaime.

Final Statement of Decision and order Re: child custody And visitation
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argulng

present

Daniel le also testi f ied essential ly similar to Mary Lou about the domestic vrolence

incident between Jaime aud Jessica that occuned at Eli jah's birthday. Jaime and Jessica deny
that this event ever happened.

Danielle also testified that Jessica conf-rded in her that Jaime rvas abusing her. Jessica
told her that Jaime had heated up a knif'e and bumed her arm. Jessica testified that she never
conflded in Daniel le' The bum on her arm was her fault as a resuit of a cooking accident.

However' Daniel le was so concerned fbr Jessica's safety, she called the police. Jessica testi f ied
when the police arriveci at their apartment, Jessica and Jaime said nothing had happened.

In her declaration f i led August 30, 2010, Daniel le stated that on July 24,2010, Jarme r,vas

with Jessica and shoved Jessica out of her house. In addit ion to Daniel le, the people

on that day lvere Mary Estrada, Jasrisa (Jaime's sister), cyrus and cyrelr.

Marvin testi f ied he was concemed about an event that happened in 2009. Jessica told

him that she and Jaime got into an argument when they were at wal-Mart. Jaime became angry

and drove away in the car and left Jessica and the kit]s with the groceries to walk home. Daniel le

drove to wal-Mar1 and picked Jessica and her children up and drove them back to the apartrnent

she shared with Marvin. Jessica and her chi l t lren stayed for dinner. Jaime and Jessrca clenied

this event happened.

i i .  Jaime's Domestic viorence Against Daniei le - Jaime

denied that he committecl any domestic violence against Daniel le. Daniel le testi f ied there were a
number of domestic violence incidents throughout the history of their marriage. She placed the

domestic violence incidents into minor and major categories. The minor events were pushing

her out of a car, slamming her foot in a door, shoving, and grabbing her arm hard. The major

incidents were choking, hitting, and kicking. Many of the maJor incidents were chokins.

Danielle testified there were at least four choking incidents that she could recall.

Final Statement of Decision and Order Re: Child Custody And Visitation
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The first choking incident was when she and Jairne were first married. I'hey rvere living

ln a trai ler on Jaime's parent's property in Morgan f{ i l l .  She was l5 years old and nine months

pregnant wrth cyms' She would rarely talk back or say anything rvhen there was a disagreeme.t

with Jairne' But when there was a disagreement and she did say any,thing, Jaime would lash out.

She could not recall  many of the detai ls of the f irst choking incident or why Jaime was upset or i f

t he rewasanargun len t .  However ,Dan ie l l e tes t i f i ed i t happenednear theendo f200 l .  Ja ime

was upset'  He put his arrn around her ncck and placed her in a choke hold. She testi f ied that

when he was cl.roking her, it was hard to catch her breath. Eventually she was released. She did

not cal l  the police. Daniel le testi f ied she didn't cal l  because she loved Jaime and didn,t want to

get him in trouble.

The second choking incident Daniel le recalled was around December 2003. Daniel le and

Jaime were l iving with her mother ancl stepfather in Sali las. Daniel ie testi f ied she was about

seven months pregnant with Cyrel l .  They were in the bedroom together. Jarme kept the

bedroonl door locked. Daniel le testi f ied that she told Jairne she needed a pregnancy bra. Jaime

became angry. Jaime pulled out a drawer and started throwrng bras at Danielle and the bras were

hitt ing her in the face. Daniel le yel led at hinr. Al l  of sudden, before she knew what happened;

she was on the bed on her stomach. Daniel le testi f ied that Jaime straddled her legs and started

choking her with his arms across her neck. Danrelle testi f ied she was more fr ightened because of

the pressure on her stomach then she rvas about the choking. She started to scream.

Jaime was intermpted when Danielle's mother (Mary Lclu Aguirre) and sister broke into

the locked bedroom. Mary Lou testified that when she broke into the bedroom after hearing her

daughter scream' she sarv Jaime straddling her daughter, looking angry. She didn,t see the actual

choking' She threatened to call the police. Jaime yelled at Mary Lou to "shut up, get the hell out

of here, and mind your own business." Mary Lou testi f ied that Daniel le begged her not to cal l

the police. The police were not called. Jaime eventually left the residence and returned a day

Final Statement of Decisi.n a'd orcler Re: child custody And visitation
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later'  Daniel le testi f ied she didn't want her mother to cal i  trre poiice because she didn,t want to
get Jaime in trouble.

Daniel le also testi f led about a third chokrng incident that happened rhanksgiving 2003.
Jaime, Danielle, and cyrus were preparing to go to Danielle,s mother home for Thanksgiving.
Jai 're decided he did not want to go. Daniel le disagreed and wanted to join her family. Jaime
became upset' Danielle testified that Jairne pushed her on the ground near the fireplace. I-le put
his arms around her neck and starled choking. Eventually she was released. cy,rus was present
during this attack Daniel le testi f ied that she does not know how it happene<i, but she dialed 9- l-

I  
l  '  After she diaied, she quickly hung up. Jaime discovered she called and told her to make them
go away' when the police responded to their horne, she told the police officer she was okav.

Daniel le testi f ied about a fourth choking incident that occurred around the end of
November 2005' Daniel le testi f led that this attack was the worst of al l  Jaime's vrolent attacks.
She was violently choked, hit,  kicked, and beat by Jaime. This attack was so bad she f inal ly
decided to end the relationship in December of 2005. In January 2006,she f i led fbr custody of
the children al leging domestic violence.

Danielle also testified to what she ref'ers to as minor incidents. one minor incicient
occurred when Jaime pushed her out of a car. She and Jaime had just left wal-Maft near
Monterey Road' cyrus and cyrell were also in the car. Jaime was driving, and they were some
distance fiom wal-Mart' Jaime was about to enter the freeway near the on ramp. Danielle ,,vas

complaining about her shoes. Jairne got upset and pulled over to the side of the road. Daniel le
testified that Jaime opened the door and pushed her out of the car. He then told her to go buy
some shoes at wal-Marl' She testified that Jaime drove off, leaving her to lvalk home. Danielle
testified that she telephoned Jaime's dad. Jairne's dad an'ived and gave Danielle a ride home.

Another minor incident r'vas "flipping plates." Danielle testified that Jaime would have
his meals in their bedroom. After the meals were prepared, she would bring Jaime his dinner
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while he was laying or sit t ing in bed. Daniei le testi f ied she would hand him his plate of food. If

he didn't like the food or the way it was prepared (or some other reason) he would get upset.

And if he was upset, he r'vould hjt the bottom of the plate out of Danielle's hand ancl fbod would

fly up into Danielle's face. She testified that Jaime.,vould get out of the bed and begin to throw

ttems around the room, because he was upset. Both Jaime and Danielle testified that this

happened multiple times" Jainte also admitted that this was a violent act. cyrus and cyrell were

present during these violent outbursts.

Mary Lou testi f ied that when Jaime ancl Daniel le were l iving with her in Salinas. Jaime

was alr'vays yclling and threatening Danielle. When he wanted sometliing done and she didn,t clo

it his 'nvay, he would angrily yell at her with a closecl fist. Mary Lou testified he woulcl yell at

Daniel le to "shut up, shut the hell  up, you berter do it  now or else." Mary Lou testi f ied she

rvanted to talk to him and tell him to stop. But Danielle beggeil her not to talk to him, not to say

anything' Mary Lou testi f ied that she would just be quiet so that Jaime would not hurt her

daushter.

Marv Lou also testified that Jaime's angry outbursts were in the presence of Cyrus rvhcr

was an infant at the time. She testified that Jainre would not care if his son was there or not. The

baby would look at Daniel le and Mary Lou rvoulcl just look at Jaime. Daniel le lvould bes her

mother not to interfere or cal l  the police.

defined in Penal

vioience against

f '  History of Child Abuse - There is no evidence of chi ld abuse as

Code section I I  165.6. I Iowever, some experts believe that a chi ld witnessing

a caretaker is a form of child abuse.

g. Health, safety, and welfare of the children - Family code

sectlon 3020 (a) states in parl that "The Legislature finds and declares that it is the public policy

of this state to assure that the health, safety and r.velfare of children shall be the court,s primary

concem in determining the best interests of children when making any orders regarding the
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physical or legal custody or visitat ion of chi ldren. The

the perpetratio'of chird abuse or domestrc violence in

detrimental to the child."

Legislafure further finds and declares that

a household r,vhere a chi ld resides is

It is clear lronl the legislative findings that intimate paftner vrolence has serious

negative consequences for children and impacts the health, safety, and welfare of children even
when they are not, themserves, physicai ly abused but witness the abuse.

Factors to consicrer From Burgess and LaMu.rga and other Factors

when there is not a permanent custody order in place, as in this case, the couft must
look to al l  the circumstances beartng on the child's best interest in determining whether to al low
the move away. (Burgess, sLtpro, I3 cat.4th at 3l-32; see Ragghanti v. Reyes (2004) 123

Cal'App'|th 989, 996.) The noncustodialparent does not have a burden to show the move,,vould

be detrimental to the chir<J. (see Ragghunti,  supru, 123 Car.App.4th at gg7-ggg) The court

orly evaluates what r.vould be in the best interests of the child.

The factors the ctlurr should cortsider in evaluating the child's best interest inclurie the

fol lowing: the children's interest in stabil i ty and continuity in the custodial arrangernent; the

distance of the move, the age of the children; the children's relationship rvith both parents; the

relationship between the parents including, but not l imited to, their abi l i ty to comrnunrcate and

cooperate effectively'and their wil l ingness to put the interests of the children above their

individual interests; the wishes of the children if  they are mature enough for such an inquiryto

be appropriate: the reasons for the proposed move; and the extent to which the parents curre'tly

are sharing custody. (Lalvltt'sga, sltpra, 32 Cal.4th at I I0l; see also Burgess, sLtpra, I3 Cat.4th at
p  39 " )

C.

Other factors the Court

relationship with sibl ings; both

lvi l l  also consider inclucle the fol lowing: the children,s

parents' significant others' relationship with the childrenr the
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financial ability of the parents to pay for travel for the purpose of visitation; and the crirninal

record of both parents and their significant others.

The courl considers the foilowing additionar factors:

l '  Child's Age/Wishes-At the t ime of the tr ial,  Cyrus rvas 9 years old and Cyrel lrvas g

years old The children and Daniel le have not visited Norlh Carolina. No evidence was of1'ered as

to r 'vhere the children would l ike to l ive. Ms. Huggins asked the children to l ist the posit ive and

negattves about moving and staying. Ms, Huggins testified that the boys put some thought into

maki 'g a l ist.  The l ist rvas never introducecl into evidence.

2' Distance - The distance from North Carolina to Cali fornia is considerable, and Cyrus

and Cyrell will, obviously, have to go to school in either North Carolina or California and spend

liberal amounts of t ime with the non-custodial parent on school breaks and summers. The Court

recognizes that r'vhether the boys stay in California or move to North Carolina both the chilclren

and non-custodial parent's relationship wil l  be severely impacted compared to the cLlrrent

custody and visitation arrangement. Hor've'v'er, that result simply cannot be avoided un6er these

circumstances' Ms. Huggins testi f ied that both boys had good coping ski l ls and wil l  be able to

adjust rvith the transition if allowed to move to North carolina.

3' Parents Communication - The Court is concerned about the poor communication

betweett the parents. Ms. Huggins testi f ied that Jaime admits he communrcates to Daniel le

through the children. Ms. Huggins testi f ied that this had a negative impact on the children.

because they were starting to feel the pressure of the conflict. Ms. Huggins testified that

Danielle is afraid to talk to Jaime, because she doesn't want to trigger him and set him off and

get him angry.

4. Parents' Relationship - Notwithstanding the evidence of poor communication, the

relationship betr'veen Danielle and Jaime appears to be fairly amicable nonetheless. The parenrs

have a history of sharing parental duties successfully from both educational and medical

Final Statement of Decision and order Re: child custody And visitationMarriage of ESTRADA
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providers. Ms. Huggins testified that both parents

sharing custody.

reported to her that they got along well in

5' Parents' Relationship with the children - Both parents appear to have a canng anci
loving relationship with their chi ldren and actively parl icipate in their chi ldren,s l ives. However,

the cour-t is concemed that several violent acts against both Jessica and Danielle have occurred
in front of the children' And Ms. IJr-rggins testified that the boys were concerned about their

dad 's  behavior .

6' Jessica's Relationship with the children - Jessica appear to have a loving and

caring relationship with the boys. The court is concerned that two of Jaime,s violent acts

agalnst Jessica occurred in the presence of their chi ldren. At least one was in the presence of

cyrus and cyrel l .  And Jessica and Jaime's continual denial of what the court has fbund to be

credible domestic violent acts also greatly concerns the court.

7' Marvin's Relationship With the Children - Daniel le testi f ied that Marvi. has a

loving, joyful, educational, peaceful, and sat-e relationship with the boys. He is a good role

model'  [n discussing his discipl ine philosophy with the evaluator, Ms. Huggins testi f ied that

Marvin indicates he justtalks to the boys. l ' le has good boundaries in terms of hrs role rvith

Cyrus and Cyrell. The boys call him Marv. And he made it very clear to the boys that he l'ill

never replace their dad. He seerns very dedicated to Daniel le, to their daughter, anci to the boys.

Ms Huggins testi f ied that Marvin was rel iable and stable, and she has no concems about his

treatment of the boys.

8' Children's Relationship lvith Sibl ings - Jaime has a son with Jessica and Jessica

has a daughter from a previous relationship. Danielle has a daughter rvrth Marv.in. ln her Ausust

30, 2010 Family Courl Order to Show Cause declaration,

dramatic changes in Cyrus. He had become violent lvith

Daniei le stated she noticed some

his sibl ings. She enrol led him in
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therapy at Rebekah's chi ldren Services. In his September l ,  2010 Response declaration, Jaime
stated that he had never seen cyrus exhibit any viorent behavior.

The sibling relationships will be impacted whether the boys move to North carolina or
stay tn califbrnia" The parents can facilitate those relationshrps through Sklpe and other
creatlve means that rviil help maintain trrose relationshios.

9' Financial Ability to Pav for Travel - Danielle and Marvin have agreed to pay for
airli'e costs for the children to visit rvith their father two times a year. There was no evrdencc
presented that Jaime rvoulr l  not be ablc to reciprocate those offers, because he did not have the
f l nanc ia l  ab i l i t y todoso .  A t the t i rneo f t r i a l , bo thJess i caandJa imehad fu l l  t ime lobs .

l0' criminal Record of Parents: Both parents have crimrnal records. Jaime r,vas
convicted of a sexual assault nl isclemeanor. And Daniel le was convlcted of prosti tut ion,

possession of control led substance, chi ld endangerment, and fai lure to appear. Both parents have
successfir l ly completed required programs ancl are moving fbrward in their l ives.

Evaluator 's  Repor t

The court appointed Lynn Fluggins, LMFT, of Family court Services, to concluct the
Evidence code sectionT30 evaluation. Ms. Huggins conducted her evaluation and

recommended the court consider al lowing the children to relocate to North carol ina to l ive with
Daniel le' She also recommended a visitat ion scheclule. Jaime wrl l  get spring vacation and a lot
of summer vacation and the parents rvould spl i t  christmas. Jaime lvould get every Thanksgiving

and has the option of having visits one rveekend everv month.

The cour-t is ar'vare that in this case, more than nine months elapsed from the time of the
evaluation to the time of trial and some key circumstances, unknown to the evaluator at the time
of the evaluation, changed. Jaime and Jessica now have ful l-t ime jobs. And Jaime and Jessica

also have moved into their olvn spacious home with the children. The court has consrdered this

additional information in evaluating Ms. Huggins recommendations.

Final Statement of Decision and ordcr Re: child custody And visitation
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The court notes that custody evaluators are not judicial officers and, thus, cannot make

binding factual determinations or decisions on custody issues. The evaluator,s report and

testimony at trial is but one of many factors the court has weighed and considered along with all

the otherevidence in this case. (osgooclv. Landon (2005) 127 cat.App.4th 425.)

IV. CREDIBILITY of \YITNESSES

A. Evidence Code Sect ion 7g0

vrhc t r  a  L .o r t t l  i s  t i r t  ju r l l c  o l - t l t c  f i r r - ts .  t l r s  f ' t l L r r t  a lonc  r -Jc rc rnr in .s  rhc  t rL i thnr lncss ,nL1

accuri lcY rr f 'Lhc tr : 's l i t t t t l t lY t l f ' t raci t  w' i in, :s: .  I"hc Clourt  r l r rst  dccir le r i , l icthcr r  l ' i t 'css t , id t i rc

t i - r t i i t  l ; t t r l  \ \ ras i l .ct l l ' r t tc t t r  i t t r lcar l  tcsr i l lcr i  la lrc lv f)r  \ \ '3s r l is lakcr i .  ' l ' l rc ( .oLrrt  rnirst  also i lccir lc

" ' r 'hat 
i t r t l lort i i i l t :c to gi !c { l tc tcsi i rnonv t l i ; r1.  is lecetrrrcr l  i t :  tnrthl ' ' r r l .  I r  is thc r . lual i t , l  gf ' thc

t { j s i r r r i . J l rv  t l ru t  i s  con t rc l l r r rg .  no l  thc  r r r - r r r . r i . i c r .  o l , 'u , i rucssos .

' l 'hc ( lerLir l  is gLr i t lcd bV thc scVeral  l i lctols rcci)nrnrcn(. icd in l i l l r l t : t t { : ( . , ( 'o( l ( , :  .st , t . t iot t  7, \ t i

The derneanor' manner of the witness while testi fying; the extent and the capacity to recollect or

to communicate about \vlrich those rvitnesses testified; the character ancl honesty and veracity of

that testirnony as perceived by the courl;  existence or nonexistence of bias, interest, or motr 'e fbr

that testimony; statements during the trial that are consistent or inconsistence with any prior

testimony or any declaration that was signed under penalty of perjury; and whether the rvitness

has l ied in the pasr or admits lyine.

In  sonr r :  tn r i l s .  fac ts  a re  i i c t lucn l l l .no t  in  l i5pr r tc  l ind  t l t c  t r . ia l  r . * . r .o l l ,us  l l .o i . tnL i  t i t c

r r l t ' rn lng  o l ' i l i r  l i i c ts .  Othcr  t in tcs .  thc ,u r  r l r rcs_ t ' \  t \ ] {c t l l c r  p r . rscn t  d i f , i t rcn i  l t rcccs  ( ) f .a  p r rzz lc

'nYitht l i t t  t l t rcct l , \ 'c0ntrat l ict i r t ! I  cach othcr.  l i t i ' , i . ,cvcr.  of l .cn in lanrr l l . ,cgirr t  t r in is.  t i rc u. i lnessc:s '

l cs t l l l l i l l l \ ' 1s  s { }  i r rcc ( r r l c t }ab ic  t . i t ; l l  sor r rc r r r r *  l r i r s  t r ;  l ' . , c  l } ing^  
- l ' hc  

casc  a t  b r r . i s , ' r  o1  t i rose

farni l -v cr: t t r t  t r ia ls '  Thcrctbrc" t l tc ( ]>urt 's crrr lu: .r f iorr  of ' t i rc rv i f r i*sscs i r i  tcrrns ol  both

tnlr l r f i i lness and rvr: ight is a siuni f icanr f t r i : ror.  i r  this casc.
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{t.  t ircdibi l i f3.of the {,.ol l*wing tryifrressts

L Jaime Estrada - The Court gives little weight to the testimony of Jaime. Jaime attempted

to convtnce the Courl that he was credible ancl honest at the beginning of his testimony while on

direct '  Holvever, Jaime's lack of credibi l i ty,,vas obvious throughout his testimony. His

testtmony change as need dictated. His answers were sometimes contrar]ictory or inconsistent

with prior statements. He often answered "l  don't know" and "I don't remember" when asked

questions by opposing counsel to questions in which he should have had some recall .

a' Jaime's Capacitv to Recollect Signit icant Events -In2004,Jaime rvas charsed

t'vith raping his l4 year old cousitt. Although the rape r,vas eventually reduced to a misdemeanor

attempted sexual assault, this is a life-altenng, significant event. It is reasonable to believe that

when someone is confronted with a written sratement about a signif icant event, they would

remember' However, . laime's inabil i ty to remember when he was confronred mult iple t imes by

opposlng counsel with the police report to refiesh his recollection involving the sexual assault

convict ion against his l4-year-old cousin appear to be convenrent. LIe frequently respolded

"no" when confronted with statements in the police report concerxlng the location of the crime

(his apartment) and whether there r'vas a pretext call bet,"veen him and the victim. when asked

whether the vict im 
"vas 

babysitt ing his kids, he responded, ,. I  don,t, krow.,, when asked

whether "yollr children were present when the victim was staying at your home?,' He answered.

"My children were always there." And r.vhen he rvas asked again on the <late of the sexual

assault i f  his chi ldren q/ere present, he responded, " l  don't 'recall ." And when there,uvas a

fol lo"v-up question indicating that the crime al leged to have occurred at 9:00 p.m. Jaime

responded, "'l'hey were probably home." There is an important distinction between convenient

memory' poor memory, and nuanced memory. Jairne's memory appeared to be convenrent on a

number of occasions

Final Statement of Decision a'd order Re: child custody And visitation
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b' Jaime's Testimony lvas Inconsistent with the Testimony of oflrer witnesses

and other Evidence - Jaime denied committ ing any domestrc violence against Jessica or

Daniel le' But an independent, unbiased, credible witness, Anlel i ta Gonzalez.described a

domestic violent event that occurred on March 28, 2010, when Jaime's children were present.

cyms and cyrell both described the same incident on two different occasions to the evaluator.

Ms' Huggins, and on another occasion to the Farni ly Court Services' Mary Rolison. Ms.

Huggins testi f ied that she found both boys to be very credible and had not been coached. Jaime

denies i t  happened.

l\4ary Lou and Daniel le also describecl a domestic violent event between Jessica and Jainre

that occuffed in 2008-2009 where they were celebrating Ehlah's birthday. Jaime testi frecl that i t

never happened.

Veronica Diaz -

described an event that

denies i t  happened.

Veronica has k'own Jairne for l5 years and considers him a f i iend. Shc

happened in church lvhen Jaime kicked Dominic's baby seat. Jaime

Marvin tcsti i led about an event that concerned him in 2009 with Jarme lef i  Jessica and the

children at wal-Mart to .,valk home. Jaime denied this event happened.

l 'he Court f inds al l  the witnesses l isted, (Anjel i ta, Mary Lou, Daniel le, Veronica, and

Marv'in,) and the starements o1 clrus and cyrell to be highly credible.

c' ' Iaime's Character lbr Honesty or veracity - In his September l^2010 declaration

to the Court, Jaime denied that he ever had any contact with Child protective Services (CpS),

including receiving a phone call .  Ms. I luggins testi f led r,vhen she revierved the CpS report, the

CPS rvorker stated that they had contact with Jaime, and he yelled at them over the phone. When

the social rvorker went to his house, Jaime was extremely aggressive with her, and he refused to

cooperate with her investigation. lnterestingiy enough, during his testimony, Jaime still insisted

that he had no contact with CPS. He later changed his testimony and indicated he was confused

Final Statement olDecision and order Re: child custody And visitation
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about contact, and he did receive a phone call. But he never admitted to any personal contact by
cPS' ln the same declaration, Jaime declared "l am not now nor have I in the past ever abused

drugs'" And, of course' he sr-rbsequently tested posit ive for methamphetamine. And his lack of
veracity in denying his domestic violence has been discussed elsewhere in this document. . fhe

Courl finds that these falsehoods are material facts.

2 '  Danie l le  Est rada -  wl r i lc  Danic l ic  r 'as s l ight ly  guar i icc l  in  serr rc  g l '1cr .

i t i ls! \ 'c l 's-  l ts t i tc { t ' i l i  l r t lgrcsstt l .  s l :c r i id no1 crar ic cirrcrr i . l ls posc,. i  io l rcr:  r , t l rcr.  s lrc rcspri .dcd

clcar l-r , .  l r r i ic*r l .  cr ,orr  rVj trn sl tc knrr,r  lhal  i r rr : , , r ,cr. j  1()  rrct" i t i r ]  ( . iucsl l r)ns grr, lsct l  t0 hcr w,crc t . io l

1 i t ' . t ' ah lc  t t l  l l c r  l l t t r t t i t t i t  (p l r l s l i tu t io r^  t i ' ug  L r5c^  ( l rL rs  passcss i 'n "  anr l  c l i i l i i  c r r i ' r rc . rncn t , ; "

I )ar l ic l l t  anslVct 'cd hot ic: t l , \ ' .  \ \ / l tet t  cr i r t l j 'ontcrJ r i i ' rh u,hc{hcr pol icc rclrorrs or r) t l r . r  t . l lcrrr 'cr .rrs

( l thout l l fort i lL l l ion. drr .rg l )o!stssl( ln^ f i i i l r . r rcs t0 ap, ' , . , r , ' ,  or chi l r l  cnr lunscr. trcnt)  rc l l .csi ic iJ i rcr

t ' cc t : l l cc l iU t t^  shc  t ' cad t l t ' i l g l ' t ' c t i  hc r  n rc i t ro rv  \ \ r i s  le  l i cshcc l  i i i roLr t  spccr l i c  i la tcs  , r  ' thc r .dcr l i l s .

l ) ' rn lc i l c ' s  lac l<  0 i ' l l r c l l l o ! ' ' ! ' t t ' as  l r r lncsr  , r r r t j  t l i c  r j i i l es  l rnc l  i i c ta r ls  shc  lb r .g r t  r . r , c r .c  t l1 'n '

s i i : r t i f l ca r lcc '  I ) l in ic l l c ' s  t r . rs t in to t tv  l c {a r t l in ! l  thc  c lo rnr :s t i c  r  i s ie lec  c , , , c r } rs  a : r j rs t  i r c r  au i j

' l ess ica 'uV l ls  c lca t ' ,  i l ' t t l l h le '  and x ' i thor r l  c rnbe i l i shnrcn i .  o r  c \a tgcr - i l t r ( ru . ' l i r c  { ' r r i r r - t  g i l ,es

s i ' ' :n i l icat l t  rT e iqht  to  l ) i rn ic l lc 's  rest inr r ;ny ln t l  e t i r rs idcrs hcr  to  bc; r  crcr i ib lc  i i , i tncss.

3' Previous Criminal Convict ions and Criminal Conduct of Both parents - The

Court did consider the previous convict ions and previous criminal conduct of each parent and to

what extent and 'whether their criminal conviction(s) or conduct affected the truthfulness of their

testlmony' The Court gave little 'uveight to the criminal convictions or criminal conduct as to the

truthfulness of their testimony. The courl used other criteria to evaluate the parents, credibility.

4' Jessica Gallardo - Jessica has no criminal history and no history of drug use, aside

from her admission that she tried methamphetamines once with Danielle. Jessica ioves Jaime

and supporls him' They now share a chi lcl together. Jessica denied any domestic violence

occuffed between her and Jaime. During her interview with Llnn Huggins, the evaluator, in
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January 2011, Jessica's memory of the domestic violence event on March 2g,2(J10, was vague,
and she could not give Ms. Huggins any detai ls. Yet during her testimony at tr ial on December
16,2011, she gave very specif ic detai ls, and her descript ion of the events on March 2g, 2010,
lvas slmilar to Jainre's'  I t  is reasonable and logical for her to have remembered those detai ls
closer to the t ime of the evetlt .  Her testimony is also a direct contradict ion of cyrus, cyrel l ,  and
Aryeli ta' The court gives l i t t ie weight to Jessica's testirnony because of her bias and her
unwil l ingness to be forrhrieht.

5' Marvin Jones - Marvin has no crirninar history and no hrstory

he could have been biased due his personar rerationship with Daniei le, he

whatsoever and made every attempt to answer alr questions honestry and

ability. The court founir him to be a very credibre r,vitness and gave great

testimonv.

6'  Mary Estrada - | \ '1:rr , ' , '  l :sf  t : t i j l  is t l tc nrur lrcr rr f ' . la inre : int . i  no t joulr i  l r i i . . r :s l rcr s.rr

Vc t ' "  n tL tc l l  S l i c  l r l s  )L lpp( ) l ' l d ( i  ' f  l i r l t c  l t i s  rv ' l r r r l c  l i f c  i r l r i i  r s  p : . r r inu  J i ; r  rhc  e r r . r .c l r t  l rL rsa t ion .  Shc

at t t l  l t t r  hus i l i t l l c l  h . tVc ; t l so  l l l o \ ' r : i i  0u l  01 ' thc  honr t  the ; -  harc  l i . , ,e t l  in  s inee l9 ( ) r )  i i n t i  a i lo , , , r : i J

Jess ic l t  anrJ  J i t i tne  l ( )  r l l i \ r ' c  in  to  hc l l ;  t i r c r i r  harc ; i  s t ; rb ic  l i l , i r rg  c r r r . i r .onnrcu t .  w i re t l c r . r l rc  i j i t i

t i l t s  to  l rc i l t  hc t ' son  look  r l t t rc  l l l r t r -a l . - l c  t l  t l t *  [ .o i i r t  i l , l i c  r r .1s  l ] c tua l l i ,  l i y r lg  i r r  i r  l r r ; i1c  tv i t l r

Jcsr i r . i  ant j  hrs  ch i l r j rcn r .a t l ic r  thcu r r  i r l t  l i is  l t i i rcnt :  r r  no l  rc lcr , l t r t .  In  her  c lec larat ron f l led

August 30,2010, Danietle stated that on July 24.2010, Jaime r.vas arguing with Jessica and

shoved Jessica out of her house. In addit ion to Daniel le, the people presence on that day was

Mary Estrada' Jasl isa (Jaime's sister), cyrus and cyrel l .  However, l4ary rcsti l icd thar slrc *as

l lor  i ' l \ ! ' l i i ' *  t r i 'a l l ' , '  t i t ' t r lcs t ic  I i0 lc t iec a: :e inr t  l )un ic l l , -  l r r . l  css ica.  sorr rc  lor , ing l r r r ' , thcr . r i .oLr ld  takc
tl ie slrtr lc appri l ; tclt '  OVcral l^ N{:.r.r '-v I: :str ixi lr 's {cstirnou-v is ercr: j iblc. and t irc ColLrt uri ,cs r icighi t .
sotnc of hsr trst iniour, '  arrd l i t t le rr cight to othcr.s.
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7' Mary Lou Aguirre - Despite the potential for bias as the mother of Danielle, the

cour-t found her to be credible. Both the tenor of her testimony and her demeanor (cryrng) while
describing the domestic violence she observed against Jessica and Daniel le was sincere and
credible' Although she doesn't l ike the violence Jaime perpetrated against Jessica and Daniel le,

she testi f ied that she sti l l  loves him. The coufi f inds her a credible witness and grves great

weight to her testimonv.

8 '  Johnny Es t rada -  . l i t i t t t c ' s  b ro t l t c t ' . lo l r r rnv  a r rs , , ,uc rc r l  r l r ies t i i - r r rs  tn r l l r l i r i i y .  b , t  i t  * ,as

c lcar  l l c  \ ! l l s  t ry in . t  l t - )  p r { l l cc l  l t i s  b ro th , . : r  w l tc r r  l skcr i  by . la i r r re  
' s  

coLr r :sc l  i f ' l r c , . t ' c r  scc ,  -vo i l r
h l r lL l i c r  l l cc r ln ic  tx l rc t r . l c lv  an t rv  t t l  l r  l cvc l  t l r l t  r t  rs  i r rcor rs is tc r r t  w i th  t i l c  c i r .cLr ru r lancrs , l - ' ( f i ; rn r

ol ' thc r lLrcst ion \ \as vcl .y i rr tct .cst ing),  i i r ,  rc lrr l i l -1,  l ius., i . ,cr .ccls" i . 'c lcr l  t io .  I lc  \ \ ,c l l l  ( ln  l . ( )  s i l ,v . t l r ; i1  t l ra t  . "1 
halc

l l d \ r c r  k t t t lwn  ' l a i l t t c  l t t  ac t  a i L t l r i t gcous i v  l r l  u i l i l t c ! ' c r ' c vc l t  h r s  3ccL r r r . c r l . "  l . t r - r t  w l r c ,  i a i c r

c l t tcsl t t lnt : t i  br, 'Di inic l lc 's counscl.  l rc gr"rr i j { inqlv ar lr l r t tct l  th; .r l  g, [cn thcy vrcr.e tcr,n; ]gcr.s^ hc l i '1

. la i r l c  r to i  in fo  a  f ighr  and Jurn ic  har j  h i r ;  a t . l r :1 r ( )un( j  . lo l rnnr , ,s  ucc l i .  , i . i r c i l .n to fhcr  
{ \Jarv

l i s t t ' l L t l l t )  \ ! ' i i s  so  conc t l t - l t c t i  r l ' } i l t  J r . ;h l tnv  i i r )L ] l ( iu ' t  i - ) rcu t l rc  thar  s l rc  ca l i c i i  g - l - |  lb r  h r l t r t .  . lohnn.y .

dor.r 'npluycd thc l - ight ant l  tcstr l lccl  i rc t i i , l  f lo l  rc i l l l ) ,nccd any hclp. . l96nrir . ,^ i i  pgl ice . l . i . icer

t ra i r ted  in  t io t l les i i c  v i t l l c t :ce ,  l t l so  tcs t i l l t t . l t i ra i  l r c  * ' l i s  un l \ \ 'a re  t l1 'anv  do i l cs r ic  v i r - r le r rcc  i iq i i i *s r

l )an le  l le  r ) r  ' l 155 is ;1 .  
' l hc  ( 'o i r r r  l l nd : '  h i rn  a  c r .c r i i l ' , l c  , . , i rncss  bu t  r , i . , ' es  sonrc"  bLr r  ' , t  s rq* r l leun t .

rr 'ctgl t i  to l t is l* i t i r t rorr ' , ,

9' Anjelita Gonzalez. - Anjelita rvas an independent witness. She knerv all the parties,

because they all attended the same church. She did not know their names but she recognized

their faces' They were not personal friends. She attended a birthday party on, ,what has later

been identif ied as, March 28, 2010. She saw a man and a woman standing next to an SUV. She

testified she heard the woman (later identified as Jessica) crying and pleading. She sa,uv the man
(later identified as Jaime) pulling the woman's hair and hitting her two times in the face with a

closed fist' She also saw four children in the van and two of the children were later identified as
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cyrus and cyrell' Seven months later, Anjelita approached Danielle and described to her what

she sarv Jaime do to Jessica on March 28,2010. Although Jaime's counsel raised the possibi l i ty

of bias in Anjel i ta's testimony, Anjel i ta remained neutral and answered questions directly and

truthfully' The Court f-rnds her to be a very credible, unbiased witness, and gives srgnificant

werght to her testimony.

l0' \ /eronica Diaz -veronica was a mutual fr iend of both Jaime and Daniel le. She has

known Jaime for l5 years and Daniel le for 9. She testi f ied that she obserued Jaime sitt ing in

church and his son Dominic (4- 5months old) sit t ing in an infant car seat on the f loor next to hrm.

Jaime appeared to become frustratecl anrl using his foot violently shoved Dominic,s infant car

seat' Veronica r'vas so concerned about Jaime's behavior, she contact Danielle and inquired

whether Jaime was being mean to her boys. Both Jaime and Jessica denied this event happenecl.

Jaime's counsel also raised the possibi l i tyof bias in Veronica's testimony, but the courl found

veronica to be an unbiased and credible wiuress and give great weight to her testimony.

l l '  John Salas - John \ ' \ 'as a col league of Jessica's (she was his boss). He testi f ied that

Jessica did not have any bruises, cuts on her face rvhen she came to work or-r March 29, 201 0, the

day after the al leged domestic violence event. when questioned by the Court, he admitted he

was not farniliar enough with women's make-up that he could tell ,uvhether Jessica \\,as wearng

make-up to cover any bruising. when questioned by Jaime's counsel on redirect, i f  i t  appeared

that ' lessica was ttsing make-up to cover bruises, he responded "no." Jessica also denied wearing

make-up on that day. John's testimony was not very helpful and the Courl gives little weight to

his testimonv,

V. FINDINGS AND CONCLUSIONS

ln determining what is in the best interest of the children, the Court has weighed ancJ

evaluated all the evidence presented by the parties. The Court has weighed and considered the

Evaluator's recommendations. The Court has weighed and evaluated the credibility of the
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wltnesses' The courl has weighed and evaluatecl the factors pursuant to l.'urnily corle secrion
301 I attd the factors recommencled pursuan tto Burgess and, LaMusga. And the court has
weighed and evaluated the paramount need for continuity and stability in custody arrangements.

In making a determination of the best interest of the child in a proceedrng described in
Fanily code 'section 3021, tire court shall, among other factors it finds relevant, consider the
fbllowirrg: (1 ) liealth, safety, and r,velfare of the child; and (2) any history of abuse by the parent
seeking custody against the other parent or the person seeking custody has against a dating or
engagement relationship. (l-arn. Cocle, g 3011(a)-(b) 1--3 ) As a prerequisite to rhe consideration

of the al legation of abuse, the court may'require substantiai independent corroboratron,

including but not limited to. written reports by law enforcement agencies, courts, child
Protective Services, medical faci l i t ies, or other public agencres or private nonprofits

organizations providing services tbr vict ims of sexual assault or t lomestic violence.

In determining whether there is substantial inclcpendent corroboration to make a findins

of domestic violence against Jaime, the Court has, among other relevant evidence. considered the
fol lowing evidence: ( l)  Anlel i ta. cyrus, and cyrel l  on March 2g, 2010, observe6 Jaime attacking

Jessica: (2) N'tary LoLr testi fred in 2003 she sar.v Jaime angri ly straddling Daniel le, and Jaime

has threatened Daniel le many trmes in the presence of cyms; (3) Mary Lou testi f ie6 that in

2008 or 20()9' she obsen'ed Jaime attempting to assault Jessica while Jessica held her daughter in
her arms; (4) Danielle testified that lvhen Jaime choked her on Thanksgiving 2003, cyms lvas
present'  she call  9-l-1, but she hung up. Jaime told herto rnake thern go away. when the
police arrived, she said nothing happened; (5) In 2006,Daniel le f i led an Order to Show Cause in
Family Court al leging domestic violence; (6) In 2006,Daniei le reported al legations of domestic

violence to Family court services; (7) rn 2010, Daniel le f i led an order to Show cause in Family

Court alleging Jaime was abusing Jessica and using drugs; (g) In 2010,Danielle reported

allegations of domestic violence to Family Court Services of Jaime's history of domestic
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vlolence agalnst her and his current abuse of Jessica; (9) In July 20 10, after Jessrca confided in
Daniel le that Jaime rvas abusing her, Daniel le contacted the porice because she r,vas concemerl
for Jessica's safety' when police amived, Jessica and Jaime said everything was f ine; and (10)
In 2010' Daniel le cal led child Protective Services (cPS) al leging Jaime .uvas abusing Jessica and
ustng drugs' and when cPS tried to contact Jaime, he threatened them on the phone and was
aggressive rvhen they tr ied to contact him at his home.

The Cclurt f inds there is substantial independent corroborating evidence that Jaime has
perpetrerted dclmestic violence against Daniel le and Jessica. This evidence includes, among other
evidence, the testimony of credible witnesscs, evidence in the Famrly courl Servrces f i le,
evidence in the Family court f i le, evidence in a chi ld Protectrve Service report, and contacts
Daniel le made to law enforcement.

In weighing and evaluating the substantial evidence of domestic violence perpetrated

by Jaime' the court f inds ( l) there was a historyof domestic violence between Jaime and
Daniel le during there marriage (2) Cyrus and Cyrel l  were present in many of those violent

events; (3) one of Jaime's violent choking attacks occurred when Daniel le was l5 years old ancl
ntne months p'egnant cyrus and another viole't choking attack rvas rvhen s6e r.vas seven months
pregnant r'vith clrell ; (4) domestic violence during pregnancy is a focused attack that puts not

Just one' but two l ives at r isk and these chilcfu-en have been exposed to Jaime,s violence since

they lvere in their mother's Vu'omb; (5) Jaime has continued his abusive behavior toward another
stgnificant other, his fiancde, Jessica Gallardo, (6) cyrus and cyrell were present at least hvo of
those violent events, and (7) Jaime has an explosive temper, and he has absolutely no

reservatlon with displaying his anger and attacking his chilclren's primary caretaker in the
presence of those children. while the physical andpsychological tol l  on adultvict ims of

domestic violence is obvious, its impact on children , even when they are not, themselyes, direct
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recipients of-the violence, is no less devastating and is detrimental to the health, safety. and
welfare of the child.

when a court makes a finding of domestic vrorence against a parent seeki'g custociv.
there arises a rebuttable presumption that "an alvard of sole or joint physical or legalcustody of a
child to a person that has perpetrated dornestic violence is detrimental to the best interest of the
child ' ' ' ' This presumption may only be rebutted by a preponderance of the evidence.,, (Fum.

Code' $ 30aa@)') In dctermining whether Jaime has rebutted the presumption by the
preponderance of evidence, the coun has, among other relevant evidence, considered the
fol lowing: ( l  ) Jaime has successful ly completed his Family coun drug treatment requirernents;
(2) he is attending self-help groups; (3) at the time of trial, Jaime was testing negative fbr drug
use; (4) he has taken and completed a l6-week Confl ict Accountabil i ty class; (5) he has
cornpleted his second parenting without violence class; and (6) he successful ly completed his
probation for attempted sexual assault.

In determining whether Jaime has rebutted the presumption of section 3044bv a
preponderance of evidence, the court has weighed and balanced Jaime's favorable factors listed
above against the fol lowing factors ( l)  that Jaime, in the presence of chi ldren, has a history of
domestic violence against Daniel le; (2) lvithin the last f ive years, in the presence of chi ldren,
Jaime has been physical ly violent against Jessica; and (3) Jaime has continued to deny his
violence against Danielle and Jessica. To ensure the health, safety, and welfare of'these children
and to expressly ensure these children are free from domestic violence in their home, court finds
that Jaime has not rebutted the presumption, by a preponderance of the evidence, that an award
ofjoint physical or legal custody of the children to him is detrirnental to the children's best
interest.

The courl has also weighed and evaruated the paramount need

in custody arrangements and the harm that may result fiom disruption

for continuity and stability

of established patterns of
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care and emotional bonds with the primary caretaker. (Burgess, supra, t 3 cal.App.4th 25.)
whether the children are alloweci to move to North carolina or stay in california, rt will be
disruptive to the long-established pattern of care for these children and the bonds that have been
built with each parenr.

In recognition of the impor-tance of continuity and stability and frequent and continuins
contact fbr children in custody arrangements, the court has weighed and evaluated, among
other relevant evidence, the fol lowing factors: ( l)  the parents primari ly have had a 50 percent
t ime share throughout the history of their relationship after separation; (2) Jaime testi f led that he
was the de facto primary caretaker between 2006-2008,and Danielle saw the children once a
month; (3) Danielle has been the primary cr,rstodial parent for the last l5 months; (4) both
parents have been active, and equal partners in raising these children; (5) both parents have a
loving relatronship with the chilclren; (6) Daniel le has a very supportr 'e panner rn her husband
t'vho l ives in Nofth carol ina; and (7) al l  the relevant tactors the court made in a f indins of
domestic violence in this case.

In addition to the seven f'actors listed above regarding continuity, stability and fiequent

and continuing contact, there has been much ernphasis during the trial placed on the value of
Jaime's extended support ive family as one of the reasons the children should remain in

california' Two key members of the extencied family (Mary Bstrada/paternal grandmother ancl
Johnny Estrada,/uncle) testified at trial. Nlary Estrada testified that she has a verv close

relationship with her son Jaime. She also testi f ied that she has a very close bonding relationship

with Cyrus and Cyrell. Her grandsons have their own bedroom in her home. She was very
involved in their lives. She woulil dress them, take and pick them up from school, help with
their homework and cook for them. Yet, she is unaware of Jaime's violent behavror against

Daniel le or Jessica in the presence of these children.

Final Statement of Decision and order Re: chird custody And visitation
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Johnny, a sworn police

recognizes the signs. But he is

in the presence of his nepher,vs.

their relationship.

officer, testified he has been trained in domestic viorence and

unaware of Jaime's abusive behavior against Daniel le or Jessica

And Jaime and Jessica have denied that any viorence exists i .r

If the people who are closest to these children are unaware or deny that violence exists,

the Court is concerned about who will protect these chilclren and provide for their health, safety

and r'velfare and ensure they are free from domestic violence in their home if the court orders

then, to stay rn Califbmia.

The California state legislature has declared it  is the public policy of t l i is state that a

court's prirnary concern in determining the child's best interest when making legal or physical

custodyand visitat ion orders is the health, sarfety, and welfare of each child and expresslyto

ensure that each child is t iee from child abuse and domcstic violence in the child,s residence

(F-ant' Code, .$ 3020(a).) when this poticy conflicts with the public policy in favor of frequenr

and continuing contact with both parents. any physical or legal custoriy visitat ion order must be

made in a manner that ensures the child's health, safety, and welfare and the safety of al l  family

mernbers. (Fam. Code, S 3020(c,).)

The Couft has weighed and balanced the confl ict between the public policies of Family

Cocle section 3020 (a) antl 3020 (b), and the Court finds that to ensLrre the health, saf'ety, and

welfare of these children and to expressly enslrre that these children are free from domestic

violence in their home, the public poticy of l-amil1, Cocle section 3020(u) far outwerghs the

public policy enumerated in Family Cotle section 3020(b). lt also should be noted that in

determining the best interest of the child, the preference for fiequent and continurng contact with

both parents, as set forth in Family Cocle se.ction 3020 (b), maynot be used to rebut the

presumption of domestic violence in whole or in parr. (Fam. cocle, ! 3044(b)(l).)
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To help assure that the health, safety, and welfare of children are preselved, it is
sometimes in the best interest of the child to create geographic distance from an abusingparent,
not to weaken the child's connection with that parent, but to allow for less fiequent, though
perhaps longer visits that are less dangerous and ress traumatic to the chird.

The cour-t frnds, among other reasons, that granting Danielle's request to relocate to
North carol ina is in the best interests of the children for the fbl lowing reasons: ( l) i t  r .vi l l
enhance the health, safety, and welfare of the chilciren; (2) enhance their ability to recover and
stabil ize: and, f inal ly, (3) the move wil l  decrease the l ikel ihood that Jaime wil l  re-expose the
children to future clomestic violence, either 

"vith 
Jessica or with a ,ew intimate partner.

Based upon the court 's consideration of al l  of the foregoing, the couft,s f lnds that cyrus
and cyrel l 's best interests wil l  be served by moving to North carol ina with their mother.
Daniel le rvi l l  have to tbl low through on the representations she made to the court at tr ial and

wil l  have to pay for two tr ips for the boys' air l ine f l ights to cal i fornia when they visit  with their
father' Da'iel le or another appropriate aclult must accompany trre boys on those f l ights. Liberal
visitat ions must be given to Jaime. Jaime should have the opportunlty to spend summers rvith
clrus and cyrell and on school holiday breaks. The parties are ordered back into courr to
discuss these issues' Tirey must meet and conf'er befbrehand and come up with tentatrve holiday
and vacation schedules.

V. ORDERS

l ' Danielle's request for permission to move with Cyrus and Cyrell to North Carolina is
GRANTED' Danielle shall have sole legal and sole physicar custody of the children.

2' Jaime shall  have reasonable and l iberal r ight of visitat ion with the children. The
partles are ordered to meet and confer to discuss an appropriate visitation schedule. If they
cannot agree, the current Family court All-Purpose Judge in Department 7l will hold a hearing
to determine a visitation schedule that will be in the children,s best interest.
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3' Pursuant to her agreement, Danielle shall pay airfare for both boys to visit their father

in California twice a year.

4' Both parents were given notice and an opportunity to be heard, as provided by the

laws of the state of California.

5' The Court has jurisdict ion to make child custody orders in this case under the Uniform

Child Custody Jurisdict ion and Enforcement Act (part 3 of the Family Code, commencine with

section 3400).

6' 
-fhe 

United States of America is the children's country of habitual residence.

7' The orders from this ciecision are intended to be a long term custody/visitation plal

rvhich nray be modif ied only upon the written stipulation of the part ies or a showrng of a

signif icant change of circumstances.

8. All exhibits are released to the party who proffered them.

- t
Dated: \ iJ l
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Judge of the Superior Court
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