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BE CAREFUL WITH WHOM YOU SHARE YOUR POLICY: N.J. APPELLATE 
DIVISION CONSTRUES ADDITIONAL INSURED CLAUSE BROADLY
By: Robert D. Chesler, Esq., and Ryan J. Cooper, Esq. 							                March 2012

Recent case law demonstrates that 
when agreeing to add a party as 
an additional insured, careful risk 
management requires explicit and 
unambiguous insurance provisions 
to properly assign risk.

In Marshall v. Raritan Valley Disposal,1 
the New Jersey Appellate Division 
interpreted an “additional insured” 
provision to find broad coverage where 
the parties may not have expected 
it. The decision also highlights the 
slippery slope of conferring and 
receiving additional insured coverage. 
It is a cautionary tale about the 
importance of being precise in both 
your contract and insurance policy 
documents to ensure that the parties’ 
expectations are identified and met.

As is often the case in insurance 
coverage law, Marshall involved a 
tragic accident. The town of West 
Amwell contracted with Raritan Valley 
Disposal (“Raritan Valley”) to place a 
garbage truck on a site one day a week 
so that residents could empty their 
garbage in it. Raritan Valley Disposal 
only had to bring the garbage truck 
to the site, place it where a municipal 
employee told it to, and then remove 
it at the end of the day. Raritan Valley 
had no further responsibilities at all. A 
township resident backed his pick-up 
truck into another resident, pinning 

her against the stationary truck and 
causing fatal injuries. 

The contract between West Amwell 
and Raritan Valley required Raritan 
Valley to name West Amwell as an 
additional insured on its business 
auto insurance policy, issued by Illinois 
National Insurance Company (“Illinois 
National”). West Amwell’s general 
liability insurer provided West Amwell 
with coverage for the accident. After 
resolving the wrongful death lawsuit, 
that insurer sued Illinois National  
for contribution. 

The court first addressed the scope 
of West Amwell’s coverage as an 
“additional named insured” under the 
policy. Illinois National asserted that 
since its insured, Raritan Valley, was not 
in any way liable for the accident, the 
accident did not trigger West Amwell’s 
additional insured coverage. The court 
disagreed. It found Illinois National’s 
policy unambiguous when it provided, 
without limitation, that a “named 
insured” included, “at the option of 
[Raritan Valley], any entity.”2 Illinois 
National did not place any restrictions 
on that status, such as limiting its 
application to instances where West 
Amwell was liable as a result of Raritan 
Valley’s acts or omissions. Thus, the 
court found that the certificate of 
liability that named West Amwell as an 
“additional named insured” provided 

full coverage to West Amwell even for 
its own sole negligence. 

Illinois National noted that the 
underlying bid documents required that 
Raritan Valley name the municipality as 
an additional insured “with respect to 
the Contractor’s actions pursuant  
to the Contract,” but the court found 
that unpersuasive. 

In some instances, insurance policies 
have additional insured endorsements 
that set forth precisely what rights 
the status confers on the additional 
insured. Marshall is the first New Jersey 
case that sets forth the rights that 
additional insured status confers when 
the insurance policy itself does not 
specify. As was the case in Marshall, 
most companies conferring additional 
insured status to a customer or general 
contractor may not realize their insurance 
may be used to pay claims that do not 
arise out of their direct negligence. 

Indeed, the Appellate Division’s  
decision establishes that the additional 
insured now not only can seek 
insurance coverage for its liability 
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arising from the original insured but 
also can exhaust the policy with a 
claim arising from its sole negligence.

Having found that the insurance 
policies of both West Amwell and 
Raritan Valley provided concurrent 
coverage for the accident, the court 
then considered the priority of those 
policies by analyzing their competing 
“other insurance” clauses, as 
established by the Appellate Division 
decision in W9/PHC Real Estate LP v. 
Farm Family Casualty Insurance Co.3 
This is also problematic. 

When a company demands to be 
an additional insured on another 
company’s insurance program, that 
company is trying to shield not only 
itself but also its insurance program 
from liability. The parties intend 
that the policy on which the party 
is named as an additional insured 
should take priority over that party’s 
own policy. 

However, W9 reached a different 
result. The case involved a commercial 
landlord insured by Zurich North 
American (“Zurich”) that was named 
as an additional insured on its snow 
removal company’s insurance policy. 
An accident occurred, and the court 
found that the policies of the landlord 
and the snow remover, issued by Farm 
Family Casualty Insurance Co. (“Farm 

Family”), were both responsible for 
defending the resulting lawsuit. 

The court then had to resolve how 
the two policies would be responsible 
for defense costs. The Zurich policy 
provided that where multiple policies 
were responsive, its policy would 
contribute in equal shares if the other 
policies provided for equal shares; 
otherwise it would respond in the 
same proportion as the ratio of its 
policy limits to all available policy 
limits. The Farm Family policy provided 
that it was excess to all other available 
insurance and did not provide for 
contribution as a concurrent policy. 
As a result, the court found that the 
landlord’s policy had to pay first and 
that the snow remover’s policy did not 
need to pay until the landlord’s policy  
was exhausted.

Marshall followed the same logic. 
West Amwell’s policy provided that 
it was excess to other insurance, but 
when it was concurrent and other 
policies provide for equal shares, it 
would share equally; otherwise, West 
Amwell’s policy would contribute 
by limits. Raritan Valley’s insurance 
provided that it too was only excess, 
but if it was concurrent, it would share 
by limits. Thus, the panel found the 
two “other insurance” provisions to 
be “mutually repugnant” because 
they both provided only excess 

coverage in the presence of other 
primary insurance. Therefore, the 
policies were deemed concurrent, 
and each insurer was required to 
pay 50% of the claim. 

CONCLUSION
Effective risk management can 
protect the parties’ rights in 
this situation. When additional 
insured status is at stake, the 
parties should review the available 
additional insured endorsements 
and select the one that matches 
their expectations. Similarly, a 
company should make sure that 
the “other insurance” clause of 
its policy states that the policy 
is excess to any policy in which 
the company is named as an 
additional insured.
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questions related to this 
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coverage issues:
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