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• 

STATEMENT OF INTEREST OF AMICI CURIAE 

• tting t,his brief ("Arnie 

• 

The Amici Curiae 

are The Real Estate Bar As tion for Massachusetts, 

Inc. (formerly known as Massachusetts Conveyancers 

• 

Assoc.iation) ("REBAlI) and The Abst.ract Club. REBA the 

largest specialty Commonwealth. It is a nan­

profit corporat t has been in existence for over 

100 years and has more than 2,500 members who practice 

in cities and towns throughout the Commonwealth. The 

• Abstract Club is a untary association of experienced 

lawyers who in the area of real estate law. It 

has been in existence for over 100 years limited 

• 

• by its by-laws to o members. REBA and The Abstract 

Club both work tawa the improvement estate law 

and practice through educational programs. REBA also 

• 

promulgates t standards, practice standards, ethical 

standarqs and real estate forms. The Amicus Committee is 

a joint of the two comprised of 

real estate lawyers with many years experience. The 

Amicus , from time to amicus briefs 

• on ions of law. On occasions 

has been sted t.o do so by the Massachusetts Supreme 

,Judi.ci.al Court or the Appeals Court. All Committee

• member-'s serve without compensat . The memberships 

• 
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• 
REBA and The are keenly interested in the 

• reliability of of the Commonwealth. 

Members of 

• 
a variety of parties who 

deal with real es , including owners, buyers, 

sellers, , tenants, landlords, 

title holders, and contractors. The 

• central concern parties represented and advised 

by of the Amici, is certainty of title. The 

issues in the case now before the Court go to 

• heart of the work of the conveyancing bar. This 

sUbmis$ the Amici deals with the effect the 

Court's sion will have on the conveyancing bar's

• abil with greater certainty the state 

of real estate titles. 

• 

• 

• 

• 

• 
2 



• 


• regarding both theThis Court has 

admissibility and suffi 

foreclosure affidavit, found

• 1.83, App. Form (12}.1 The Ami 

uphold the decision of the t 

of statutory 

at Mass. Gen. Laws ch. 

the Court to 

court granting 

summary judgment to the summary plaintiff

• since: 1) the plaintiff uncontroverted 

evidence demonstrating campI the statutory 

formforeclosure process; and 2) the 

• attesting to compliance with the re process 

is deemed sufficient by statute. If Court concludes 

that the statutory form is insufficient or inadmissible, 

• it should do so prospectively. 

• 

I. THE SUMMARY PROCESS PLAINTIFF PRESENTED 
UNCONTROVERTED EVIDENCE O~STRAmING 
COMPLIANCE WITH MASS.GEN.LAWS. ch.244, SEC. 
14 WHICH WAS PROPERLY CONSIDE:RED BY THE 
TRIAL JUDGE UNDER MASS. R. crv. !? 5 6 • 

A party moving for summary judgment has the 

initial burden of showing under Rule 56(c)

• is no dispute as to a material fact the party 

is entitled to judgment as a matter law. • R. 

• 1 The Court specifically queried "whether the 
t containing a conclusory statement of 

• 
G.t. c. 244, § 14, states sufficient facts to comply with the 
notice requirements included within the statutory power of sale 
set forth in that statute; to comply with M.R. Civ. P. 56 (e); to 
be admissible under G.L. c. 244, § 15. Whether the 
power of sale form codified at G.L. c. 183 App., Form (12), 

drafted in 1912, is on its face insufficient." 

• 
3 

with 



• 
eiv. P. 56 (c) ; Godbout v. Cou~en$, 396 Mass. 254, 261 

• 


• (1985) . In making a determination as to whether 


summary judgment is appropriate, the court may 


consider "pleadings, depositions, answers to 


• 


interrogatories, and admissions on file, together with 


the affidavits, if any." .Mass. R. Civ. P. 56(c); 


Madsen v. Erwin, 395 Mass. 715, 719 (19S5). 


In a summary process action, a post-foreclosure 


plaintiff is "required to make a prima facie showing 


• that it obtained a deed to the property at issue and 


that the deed and affidavit of sale, showing 


compliance wi ttl statutory foreclosure re.quirements, 


• 


• were recorded." Bank of New York v. Bailey, 460 Mass. 


327, 334 (2011) (citing Lewis v. Jackson, 165 Mass. 


481, 486-87 (1896) and Mass. Gen. Laws ch. 244 § 15); 


• 


Deutsche Bank Nat'l Trust. Co. v. Gabriel, 81 


Mass.App.Ct. 564, 566 (April 10, 2012), r~~E.-:"f 462 


Mass. 1107 (June 8, 2012). To prevail on summary 


judgment, the pla.intiff in such a summary process 


action has the burden of showing there are no material 


• facts in dispute regarding its legal title to 


property. Ba)_l~, 460 M<3-Ss. at 334 (citing: 


Me!:ropolitan C_redit Union v. Matthes/ 46 Mass. App.Ct. 


• 326, 330 (1999), Mass R. eiv. P. 56(c), 365 Mass. 824 


• 
4 
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• 
(1974) and Sheehan Constr. Co. v. pudley, 299 Mass. 

• 

• 51, 53-54 (1937)}; Gabriel, 81 Mass.App.Ct. at 566. 

In the case at bar, the summary process plaintiff 

("FNMA") adequately pleaded the facts which 

• 

demonstrated that it acquired legal title to the 

property at issue. In its Motion for Judgment on the 

Pleadings or in the Alternative for Surmnary Judgment 

(App. at 15-20) ("Motion"), FNMA pleaded that it 

acquired absolute title to the subject property 

• following a public foreclosure auction on June 23, 

2010. (App. at 15, Motion at '2). It also noted that 

it registered a Massachus,etts Foreclosure Deed by 

• 

• Corporation and Affidavit with applicable exhibits at 

the Suffolk County Registry District of the Land Court 

as Document Number 780104 on ·Cextificate of Title 

• 

Number 12751. (App.. at 16, Motion at ~[3). In the 

Affidavit of John Whitehead and. Exhibits A - 0 (App. 

at 21-49) ("Affidavit"), John Whitehead, the Asset 

Recovery Manager for FNMA, affirmed his personal 

knowledge of the foregoing facts, (App. at 21, 

• Affidavit at '3.) The Affidavit also included a copy 

of the recorded foreclosure deed and affidavit of 

sale. (App. at 39-44.) 

• 

• 
5 
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• 
The Motion and Affidavit presented the facts 

• necessary to satisfy FNMA's initial burden under Mass. 

• 
R. Civ. P. 56(c) - namely, that it acquired legal 

title to the property at issue, and that a deed and 

• 

affidavit showing its compliance with this process was 

recorded. (App. at 15-16, 39-44, Motion at crrcn2-3, 

Affidavit at '3.) The Affidavit met the standards of 

Mass. Civ. P. 56(e) in that it was based on the 

affiant's personal knowledge and set forth such facts 

• as would be admissible in evidence. Mass. R. Civ. P. 

56(e); Madse~, 395 Mass. at 721. 

Despite the weight of evidence presented, the 

• summpry process defehdant ("'Mr .. Hendricks") in this 

appeal now only seeks to argue that FNMA did not meet 

its burden not because the foreclosing entity did not 

• actually follow or send the notices required in the 

foreclosure process, but merely because he believes 

the recorded affidavit of sale was not specific 

• enough .. Mr. Hendricks' objection must be taken to fall 

• 

short where the pleadings taken as a whole which may 

properly be considered in summary judgment demonstrate 

otherwise, and he offered no evidence to controvert 

• 

the facts pleaded by FNMA. 

This Court has "never been overly technical in 

[its] reading of what a judge should consider on a 

• 
6 



• 
motion for summary judgment" and has permitted trial

• courts to consider types of evidence that do not meet 

the criteria set forth in Rule 56. ~_~r~ll..§!:.§--y--,­

Viveiros, 410 Mass. 314, 317 (1991). To the extent 

• that any doubt exists regarding whether a trial court 

should conaider relevant evidence, "all doubt should 

be resolved in favor of admissibility." ~ommo~alth 

• v. Keizer, 377 Mass. 264, 267 (1979) (quoting ~olt v. 

lLnited States, 342 F ... 2d 163, 166 (5th Cir. 1965)). 

The essence of Mr. Hendricks' argument is that the 

• provision of the affidavit of sale affirming that 

proper notices of the foreclosure were sent contains a 

conclusory statement that renders the affidavit 

• inadmis.sible (Hendricks Br. at 9). "Conclusory 

allegations unsupported by factual data" may not be 

considered in summary judgment. Over the Roa? Drivers,

• Inc. v. Transport Ins. Co~! 637 F.2d. 816, 819 (1st 

eir. 1980) (5!~ting Kung__y. FO~!:~.'\L.:.. __~.<?::-, 563 F.2d 

• 1316, 1318 (9th eir. 1977) (emphasis added)); R~gis 

College v. Town of Weston, 462 Mass. 280, 293 (2012) 

(£i ting Polaroid Corp. v. Rollins _Envtl. Sarvs. (NJ), 

• In<::..:..r 416 Mass. 684, 696 (1993) and Grah0m v. Qui~~y 

Food Serv. Employees. Ass' n & Hasp. L.i.t.2rarz.. & Pub. 

Employees Union, 407 Mass. 601, 610 n.4 (1990)). 

• 

• 
7 



• 
In the !Zegis. College case, the lower court had 

• 

• determined that the accompanying affi 

materials were not sufficient to summary 

judgment, finding that these s were often 

"vague and a:m;Grphous. I, 4 Mass. at 

• 
293. This court reversed that dete ion, finding 

that while the ffi.aterials were "hardly a model of 

specificity, the materials (were] ess not so 

vague as to be impermissibly {I rd. An 

• affiant is entitled to aver to the truth of his or her 

statements. Goctoout t 396 Mass. at 260. 

in this cese, although the ect affidavit of 

• 

• sale contains a conclusion ("I so complied with 

Chapter 244, Section 14 Massachusetts General 

Laws, as amended), that is supported by a 

• 

the required notices 

certified mail, return receipt requested"}. The 

affidavit of contains a conclusion that is 

~tate~ent Of fact {"by 

supported by 1 evidence that would be admiss 

at trial, which complies with the requirements of 

• Mass. R. . P. 56{e). The affidavit of sale is not 

impermissibly conclusory -- it is specific in its 

statement the fact that the required notices under 

• 244, Section 14 were sent. 

• 
8 



• 
Once FNMA met s init 1 burden, it became 

• 

• incumbent on Mr. to show with admissible 

evidence the existence a dispute as to the fact 

that the notices were sent. Godbout 396 Mass. at 260. 

"The [nonmoving party] cannot defeat suulluary judgment 

by claiming that the 

• 
party has] not presented 

evidence sufficient to warrant summary judgment; 

concrete evidence 

that supports a 

rathe.:t, the plainti must 

rmination. If Ng Brothe.rs 

• Construction v. Cranne...i'> 436 Mass. 638, 648 (2002). 

Such evidence by a y opposing summary 

judgment, "may not rest the mere allegations or 

• denials of his pleading, response, by 

affidavits or as. otherwise provided in this rule, must 

• set forth specific s 

• 


genuine issue for tr l. If he 


S \,ulUn.ary judgment, if ate, 


against him." Godbout, 396 Mass. 


Mass R.Ci~. P. 56(e) and 


Regis College, 462 Mass. at 292. 


that there is a 

at 

3 

not so respond, 

11 be entered 

261-62 (citing: 

Mass. at 719); 

argument advanced 

• by Mr. Hendricks that summary j should not be 

entered against him because provision of 

the affidavit is not sufficiently descriptive, is 

• disingenuous where he is not di.sputing 

• 
9 
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• 

notice. There was no error in the 1 court's 

• 

• decision granting summary j to FNMA after it 

made its case in the of evidence. 

....1\ party moving for summary judgment who does not 

• 

at trial may 

discharge the party's ini 1 production by 

demonstrating 'to the court that nonmoving party's 

hear the ultimate burden of 

evidence is insufficient to es an essential 

element of the nonmoving party's ff 

• College, 462 Mass. at 291-92 ( t lis v. 

General MotOrs Corp., 410 Mass. 706, 715 (1991) and 

Celotex Corp- v. Catrett, 477 U.S. 317, (1986)) . 

• Mr. HendrilSlks' lack of evidence is to 

• 

FNMA's supported motion for summary judgment. 


The legal issue in summary is whether the 


• 


process was complied with as forth in 


Mass. . Laws ch.244, § 14. 8a115:.Y> 460 Mass. 


334, uncontroverted evidence in this case, 


y considered by the trial court .on summary 


Judgment, af rmatively demonstrates that it was. 


• Amici 
 Iy urge the Court to affirm the tr 

court's decision. 

• 

• 
10 
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• 
II. THE STATUTORY FORM AFFIDAVIT PROVIOES 

SUFFICIENT EVIDENCE OF LEGAL TITLE. 

The Appeals Court y considered sole 

issue raised by Mr. in this appeal namely, 

• the adequacy of the t of sale - in its 

asion. See 81 Mass. .Ct. at 566. In 

osure defendant contendedin this case, the 

• the affidavit of s submitted by the bank 

support of its motion summary judgment did not 

satisfy the requirements of Mass. Gen. Laws ch. 244, § 

2 81 Mass.App.Ct. at 468.• In that case, the ing bank had utilized 

in its affidavit language closely tracked the 

• 
statutory form of the a t of sale found at 

Form 12 of the Appendix to I.l,BWS chapter 

183, with small modifications. 3 Mass. Gen. Laws ch. 

• /. Affidavits of sale are mandated and by Mass. Gap. Laws 
ch. 244, § 15, which provides: 

• 
The person selling, or the duly 
authorized by a writing or the guardian or 
conservator: of such per~on, shall, after the sale, 
cause a copy of the notice and his affidavit, 
fully and particularly ,stating his acts, or the 
acts of his principal or ward, to be recorded in 
the stry of deeds for the county or district 
where the land 1i05, with a note o.r reference 
thereto on the margin of the record of the 

deed, it it~ is recorded in the same• If the affidavit shows that the 

• 

of the power of sale and of the 
statute have in all respects been wi th , 
the affidav.i. t or a certi fied copy of the record 
thereof, shall be admitted as evidence that. the 
power of sale was duly executed. 

AlmosL yean, ago, REBA, one of the Amici subm.i. tLilHJ this 

• 
II 
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• 
183, Form (12); Gabriel, 81 Mass.App. . at 569­

• s Court noted that Mass. Gen. Laws ch.70. The 

183, § 8 that the st$t1,1tory form " 1 be 

sufficient," even if it is altered to suit 

• particular rcumstances. Mass. Gen. Laws . 183, § 

8; Gabriel 81 Mass.App.Ct. at 568-69. In so doing, 

the Appeals Court cally held that 

• affidavit utili Gabriel WqS "as a matter law 

, suffi 

• 

G.r.. c. 183, § 8, and accordingly 

also satisfied requiremen·ts of G. L. c.244 § 15. ff 

Gabriel, 81 Mass. .ct. at 570. 

The Amici urge the Court to follow the 

of the Appeals Court in finding the statutory 

• affidavit sufficient, as the. plain. language of 

Gen. Laws ch. 183, § 8 unambiguous, and following 

such a construction not produce results that are 

• absurd or contrary to intent of t.he Legislature 

the promulgation of 

• 
brief, published its own model 
language of which was utilized 
thEe) present. case. The language 
the statutory form at Mass. Gen. 

of 
Laws

• includes the following additional 

affidavit, the 
_~~~~~ case, as well as in 

closely tracks 
183, E'orm (12), but 

I also cornp.li(0d with Section 14 of the General 
Laws, as amended, by notices by 
certified mail, return 

• _(if checked) I also gave the Internal Revenue Service 
notice by mailing a Notice of Sale to Section 7425 
Ie) of the Internal Revenue Code. 

• 
12 
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• 
A. THE PLAIN LANGUAGE OF THE STATUTE

• DECLARES THE MODEL FORECLOSURE AFFIDAVIT 
SUFFICIENT 

• 
As a matter of statutory construction, where 

" [t 1he statutory langua.ge is plain and unambiguous", 

• 

the Court is "constrained to follow it." White v. City 

.9f Boston, 428 Mass. 250, 253 (1998). 'l'he Court should 

only look past the plain language in limited 

circumstances "where following the Legislature's 

literal command would leGld to an absurd result, or one 

• contrary to the Legislature's manifest intention." rd. 

(citing Attorney Gen. v. School Corom. Of Essex, 387 

Mass. 326, 336 (1982)) _ "A court cannot, however, 

• 

• resort to extrinsic sources to vary the plain meaning 

of a clear, unambiguous statute." Department of 

Comr:r:unity Affairs v. Massachusetts State College Bldg­

• 

Auth., 378 Mass. 418, 427 (1979). 

Mass. Gen. Laws ch. 183, § 8 clearly and 

unambiguously declares that the model foreclosure 

affidavit and other statutory forms are "sufficient.,,4 

• '\ Mass. Gem. Laws ch. 183, § 8 provides: '"'''11''' ::)nn;'~ 3~"]" j'cE'i,j;;n 

~ i!.~::, <-if" f··:c"'I.j ~." ~.,(, !·,.l·i.~,~ (':h;JP+~Pt ii:<..;i t.\(; d.:::t:~.-.i ':'JJ"ld :·.;f·,t.':~ ..l.J L'E ;-:~uft.i c.;.(;ct 

j"'~'T\:3J'1 ';"1::) ~n:-·~,:/ J>': )'",;t,<':;.'t'·-~,~ {,) ("L:: ....;:1<::·1 > ~r:'h,'~V T(t(:"i\/ i:..'.~ <.ll.t"·:.\~>::d d.~." 

• 
':; , 1 ,'." ,:;, ;:). .( ~.. ~):) i. r ('. , /i rl ~.; t h t~·: "~'1 u L;. h.l t.' '1'...... /1 t.. :L ('I n ,:.~ t ;;~: Li \.:h f.' <yell ,:';' ~:;; h...\J .;.. .L 

"': f', (", t' t::! ,.."('; > j ::. L j) (~ ',.1 ::J"~ c..-:!."' c:·; (1 C!~ .r' (.. ~ ·rns. V·,;'~·,F; .·i' C;V(;~' 1- ") (:; nL :'. :'";1 ,~:)C' 

;':\i":·:~J'T·i,)l>..\, ";);) h~/ :C\·:.\'<r·',~r\,.··,,1f .i.,:~ u:>'1"j 'in Ll'11-:: f ...)'~.J!')\",;·i(~.:! .'.~:-.:>~t :i<)n":'J 

:i:-.' ;'1,',,'] ,,~.~., ':i\:·... 1'pO:.·~·j1.~:i.. Cr.: r:j~! jr}dlc~')'l:~"\~'; '5n :.3'~·,.l..(i t:";';:'::: :3hr·~!J r"~·.~ 

~'~. ; r..• :r:. ;:.! r.'.<iJ:.. {,~~\,:".·~,1 lic::L ~.'..~·ccl. tr,.'i(~; c}t.~·jc.( THe ;J(/.~,~~:."" 

• 
13 
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• 
If the statutory affidavit become obsolete, then a 

• legislative amendment is appropriate remedy. Until 

• 
and unless the statutory form 

Legislature, the real 

to rely without question on 

declared sufficient by statute. 

• 183, § 8 is clear on its 

amended by the 

should be permitted 

that have been 

As , Gen. Laws ch. 

Court may not 

consider extrinsic evidence, such as story of 

amendments to Mass. Gen. Laws ch. 244, § 14, to find 

• that the statutory form has become outdated or 

ent. 

• 
B. 

• 

ALLOWING THE TRIAL COURTS TO CONSIDER THE 
STATUTORY li'OIU4 AFFIDAVIT AS EVIDENCE OF 
LEGAL TITLE WOULD NOT PRODUCE RESULTS THAT 
A:RE ABSmm OR CON'~y TO THE INTBNcT. OF 'l'SE 
LEGISLATURE. 

Al though the s.tatutory form affidavit be 

• 

cons as evidence of a post-foreclosure 

p 's legal title l it has always been the case 

that a t may be challenged by the 

of contrary evidence. Atkins v. Atkins, 

195 Mass. 124, 127 (1907) (s::itinq ~___-'-__"""":"'_______ 

• 166 Mass. 407, 412 (1896}). In post-foreclosure 

summary process proceedings, a defendant may cha 

the ff's legal title and the mortgagee's 

• iance with the statutory power of sale. 

• 
14 



• 
460 Mass. at 333-334. A "title defense" includes any 

• 

• alleged failure of the mortgagee to send notice of the 

foreclosure sale in compliance with Mass. Gen. Laws 

ch. 244, § 14. Bailey, 460 Mass. at 333. However, the 

• 

defendants carry the burden of raising and proving 

these allegations •.Hughes ~. Williams, 229 Mass. 467, 

470, 11:8 N.E. 914 (1918) ("[Tlhe burden of proving [an 

affirmative defensel ... rests upon the party asserting 

it. ") . 

• Permitting the trial courts to consider the 

statutory affidavit, or a version such as the REBA 

version which closely tracks the form, does not deprive 

• defendants the opportunity to plead or otherwise raise, 

if appropriate, a viable summary process defense. As 

defendants in, post-foreclosure summary process actions 

• 

• retain the right to challenge the affidavit and the 

foreclosing mo.rtgagee's notice pract.ices, a trial 

court's consideration of the statutory form affidavit 

will not p~oduce results that are absurd or 

unreasonable. 

• Finally, the real estate bar's use of an 

abbreviated foreclosure affidavit comports with public 

policy and legislative intent. A typical foreclosure 

• process foJ.lows a lengthy period of default during which 

• 
15 



• 
the borrower multiple notices, some which 

• may be required by statute, and an y to cure 

the default condition. s During the foreclosure proceSS I 

• 
the borrower receives a letter when the foreclosure is 

• 


co.mmenced, of a Land Court complaint f 6 and 


notice of sale both by publication certified mail.! 


If no alternative arrangements can be made, 


foreclosure concludes with a public sale at the 


mortgagor! s property. 8 process is extensive and to 


• document in detail 1 of these 
 would ina 

, confusing affidavit that does not provide a 

meaningful improvement over the statutory form. 

• Legislature's purpose promulgating the 

statutory forms is evident from the ti of the 

legi$lation resulting in the creation of such forms ­

• "An Act to Shorten the Forms of Deeds, Mortgages, and 

r Instrument.s .Relating to Real Property. II St. 

• 

• 

o See Mass. Gen. Laws ch. 244, § 35A. Although § 35A is a 
(Statutory requirement that must be complied with to 
commenoing a foreclosure, it is not part of the stat,utory power 
of sale. See U.S. 8Q.nk Nat'l Ass'n v. Ibanez, 458 Mass. 637 1 646, 
941 N.E.2d 40 (2011) (statutory power of sale consists of Mass. 
Gen. Laws ch. 183, § 21 and Mass. Gen. Laws ch. 244, §§ ll-17C). 

57 of the Acts of ]943. 

! Notice and publication requLr:ements for fo:c~wlosures under 
statutory power of sale are set forth in G.L. c. 244, § 14. 

• ij See Mass. Gen. T,aws ch. 18 1 § 21 (foreeJosure under statutory 
power of sale requires a ic auction) . 

• 
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• 
1912, c. 502. See Commonwealth v. Savage, 31 

• Mass..App.Ct. 714, 716 n. 4 (1991) ("The t Ie of an 

• 
act is part of it and is relevant as a guide to 

legislative intent"). The title the Act reflects 

the slature's desire to require the use of 

abbreviated real estate rms. Although foreclosure 

• affidavits CQuid be fted to include greater detail 

regarding the of foreclosure sale or other 

statutory requirements, ic policy as embodied 

• St. 1912, c. 502, does not require the use of extremely 

detailed affidavits. As such, 

sufficient as a matter of law. 

• I:Il: . XF TD COURT DETERMINES 
TRACKING THE LANGUAGE OF THE 
:tNSUFFICENT OR INADMISS:ISLE, 
PROSPlttOTIWLY. 

statutory form remains 

THAT AN AJiiPIDAVIT 
STATUTORY FORM :IS 

IT SHOULD DO SO 

• If the Court finds that the statutory form: 

affidavit somehow insufficient or that the trial 

courts may not consider the form as evidence of title, 

• it should do so on a prospective basis. While the 

Court traditionally has given prospective effect to 

i decisions in very limited rcumstances, those

• have included circumstances where the ruling announces 

a change that affects property law. Eaton v. 
==~~~~~~~ 

• 462 Mass. 569, 588 (2012) 

• 
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• 

457 Mass. 368, 

• 

• 385 (2010) and paxton v. Abbott Lab~, 386 Mass. 540, 

565 (1 2»). In the property law context, the CoUrt 

app1 sions prospectively out of "concern for 

• 

litigants and others who on existing 

precedents." Eaton, 462 Mass. at 588 (quoting Powers 

399 Mass. 650, 6 (1987)). 

This Court has es the legal framework 

ana lng whether a ruling be prospective. In 

• determining whether a decis should be prospective 

looks at three : (1) whether a new 

principle has been establ whose resolution was 

• not clearly foreshadowed; (2) whether retroactive 

• 
application will further rule; and (3) whether 

inequitable results, or ice or hardships, w;ill 

• 

avoided by a holding of nonretroactivity. 

425 Mass. 774, 782 (1997) (£1 ting ~nty're v. 

367 Mass. 708, 712 

(1985) and Chevron Oil Co. v. Huson, 404 U.S. ,106­

107 (1971)). 

• A ruling lnval a statutory a t form 

in uSe since 1912 never been foreshadowed. This is 

the case where a has not been foreshadowed 

• 

• 
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• 
by any prior llate ision and is contrary to the 

• 

• plain meaning Mass. Gen. Laws. Ch. 183, § 8. 

Real estate in the Commonwealth have 

relied upon this form a t for decades in 

determining t.hat a is valid for the 

• 
purpose of passJ.ng t s Court has recognized 

the principle that the of bar reliance in the 

past must be given weight where a rule involving real 

estate is involved. 

• Kotseas, 378 Mass. 85, 97-98 (1 9) 

Second, retroactive cat a rule 

invalidating the statutory form to property 

• titles obtained by foreclosure or having a fore·clo8ure 

• 
in the chain of title would not the new rule. 

In most cases it would be impract and sometimes 

• 

impossible to go back and determine whether the 

affidavi t. was complete, accurate and neufficient lf over 

the past century. As a matter of equity and certainty 

of title to real property, such a requirement 1 if 

imposed, can only be fairly applied pro.spectively. 

• Finally, retroactivity is generally not 

iate where it would alter rights in 

Mas etts contract and property law and impose 

• on unsuspecting parties. Knott v. Racicot, 

• 
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• 
442 Mass. 314, 324 (2004) (citing MacCormack v. 

• 

• Boston Edison Co:.,., 423 Mass. 2, 657 (1996)). To 

disturb the contract rights expectations of a 

sizeable of parties wbo pound themselve$ 

• 

ially result in 

hardship. Knott 442 Mass. at 

Property owners whose tit includes a 

under the previous law would 

foreclosed mortgage have a r to rely on title 

opinions bas on the prior common law understanding 

• and jurisprudence. 1~amerlane Corp. v. Warwick Ins. 

Co., 412 Mass. 486, 490 (1992). If this Court 

overrules prior legal precedent ive to 

• 

• permitting reliance upon the statutory a,ffidavJ.t as 

evidence that Mass. Gen. Laws cn. 244, s.14 has been 

complied with, would be a cloud on the title to 

• 

virtually every foreclosed property in MassachUsetts. 

Consumers who have purchased property foreclosure 

sales relying on ent.ations of bar and title 

insurers as to the sufficiency of the ing 

affidavit would be unfairly prejudiced by retroactive 

• application, as would any person whose title has a 

foreclosure in the There would a compelling 

inequity in any ret application of a decision 

• which would divest such purchasers of iT. 

• 
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• 
respect titles. Blood v. Ed9a~IB, Inc., 36 

• 

• Mass.App.Ct. 402, 40'} (1994). Imposing such hardship 

on such a sizeable class of unsuspecting parties who 

have bound themselves under prior law would not be 

warranted. 

CONCLUSXON 

• The legal issue in the lower court summary 

s proceedings was whether the plaintiff acqui 

legal title by compl witht;he st.atutory 

• foreclosure process. The trial court WaS ent ed to 

cons r the statutory form affidavit as evidence 

1 title, as well as 1 the other evidence 

• presented, as part the summary judgment . A 

summary process fendant, such as Mr, Hendricks, has 

the right to lenge evidence presented on sumrnary 

• judgment by the introduction of contrary evidence, but 

• 

the defendant did not do so in this case. The Cou.rt 

should affirm trial court on this ground. The 

Court should decline to invalidate a statutory form in 

• 

use for a century as sufficient proof of title to 

foreclosed property in MassachUsetts. This affidavit 

has been relied on in good faith by the courts, 

the real estate bar and members of public involved 

in real estate transactions in the Commonwea to 

• 
comply with Mass. Gen. Laws . 244, § 15 and 

• 
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• 
establish title to thousands of foreclosed properties

• s 1912. 
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