Alternative Fee Arrangements:
Value Fees and the Changing
Legal Market

PATRICK J. LAMB

aaaaaa
nnnnnnnnnnnnnnn

»
PUBLISHED BY a m I( == IN ASSOCIATION WITH mp



Contents

EXECUIVE SUMMOIY ..ottt ettt e e ettt e e e e e ettt e e e e eeaaaaeeeeeennnns Vil
ABOUT the QUINOT.......oiiiiiiieee e e e e e e e e e e e e e e e e e e e e e e e eeeraaraaaee IX
FOreword — A WOINING .....coouiiii e e e e e e e et te e e e ettt eeeeeeasena e eeeessnnnaeeeeessennns Xl
Introduction: Three stories. Three 1@SSONS. ....coooeiiiiiiiiiiiiiiiiiiirrrre e e e e e eeaeees 1

Chapter 1: Dawn of the billable hour

How did We QBT NEIE2 ..ot 3
The start of ChaNGE ......cooeiii e 4
Chapter 2: You get what You pay for........uuuuuuuiiiiiiiiiiiiiieeeieeeeee s 7
Example 1: Once a month timekeeping......c.cooiiiiiiiiiii e 7
Example 2: ROUNAING @ITOTS....oouiiiiiiii it 7
Example 3: LaWYer O SECTEIANY .. ..eiiiiiiie ettt ettt e e 8
Example 4: Work that isn’t really Necessary ..............oooiiiiiiiiiieee e 8
Example 5: BONUS INCENTIVES ......vuiiiiiiiiie ettt eenaea e 8
Example 6: My team is bigger than yours .........cccciiiiiiiiiiii e 8

Example 7: Those .2s really add up ..cccvvvveevviiiiiiiiiicic.

Example 8: The .1s add up even more

Chapter 3: Alternatives to the billable hour

We need common nomenclature ...........cooouiiiiiiiie e
Fee structures are an incentive to behaviour................ccccoiiiiii 15
FIXEA FOS ..o 16
CONtNGENCY TEES ...t 19
Modified hourly arrangemMENts ..........cc.oiiiiiiiiiii e 21
Caps, WIth G WISt ... 21
RiSK COMIATS ..o 22
Chapter 4: Clients SAVE MONEY..........cciiiiiiiiiiiiiiiiiiiiiiisiieeeeeeeeeeeeeeeeeeeeeeeeereeeeererarsanennnanaans 23
What doesn’t WOTK ..o 23

What does work
Measuring spend




Contents

Chapter 5: Stories of firms succeeding using value fees
Barlit BECK ... i

Seyfarth Shaw ....coovviiii
EXEMPIAT LOW GrOUP. «.c ettt
VAIOrEM LAW GrOUD ..ottt
SO MANY OFNEIS. .. ettt
Chapter 6: How do you determine the price?..............uuiiiiiiiiiiiiiniiiiiiiiiiiiiecceeeeeeie 35
Chapter 7: Pricing, part ..ottt e e e e e
DEtErMINING FISK. ... oottt ettt ettt et e e
DIETEIMNINING COSE. ettt ettt ettt e et e e e e e e eeaee s
DECIAING PFICE ..o
Issues relating to settlement
Some additional INSIGRTS. .. covveiiiiiiii e
Chapter 8: CRANQGE .......uitiiiiiiiiiei ettt e e e e e e e e et eeeeeas 45
Step 1: Determining a firm’s DNA ... 45
Does a hybrid model work2..............ooiiiii 47
Step 2: Changing @ firm’s DINA ..o 48
Chapter 9: The 100ls of chaNQe ...........ooiiiiiiiiiiiii e 51
Project MONOGEMENT .....iiiiiiiiiii et 51
SIX SIGMA/LEAN Lo 54
DIECISION B ...ttt e 57
EQrly COSE GSSESSMENT ..oeiuiiiiiiiiiiie et 59
Early case Mediation .........ooiiiiiie e 59
Chapter 10: Being a smart buyer of value fees — FAQS...........cccuiiiiiiiiiiiiiiiiiiiicceee, 61
How does this value fee compare to what it would cost by the hour2..............cccooiiiiii, 61
What happens if we settle the matter shortly after we’ve committed to pay this fixed fee?.......... 62
Should | have my counsel build in the cost of a trial into a fixed fee2..........cccooeiiiiiniin. 62

s there really that much ‘fat’ in the litigation process that you can lower prices without a
Fall-0ff i QUATHYZ ... 63
Are there any common themes or threads among the companies that use value fees in their

mMotivations and APProGCRES? .. ......iiiiiiie e 63

How do | know if I'm getting a fair deal on the quoted fee2................oooeiiiiiiiiiii 64

If | use a fixed fee or portfolio fee, how do | make sure that work quality doesn't suffer? .......... 66
Chapter 11: How to be a smarter seller of value fees — FAQs...........ccoevveriiiiiiiiiiiiiiiniinnnn. 67

So I've quoted a fixed fee and have been hired. Now what do | do to ensure this is a

profitable engagemMENt? ... ... i 67

How do you reconcile a value-fee firm and a traditional billable-hour firm2............................ 68

If | have data showing the cost to perform certain work for us on similar matters, how should |

use that data to price a value-fee proposal? ...........ocoiiiiiiiiii 69



Alternative Fee Arrangements: Value Fees and the Changing Legal Market

What do | do on cases where | put more into a case than | am being paid? ........................... 69
Should my engagement letter build in some kind of protection if the case gets out of hand? .... 69

A client has called and asked us to propose a value fee on a matter. What should our

Process be 10 do SO2......oiiiiiiiiiiii i
How long should | spend on my due-diligence investigation?2...............cooeviiiiviiiiieeiiic e 69
That's a lot of time to invest in due diligence. Can | charge for it2 ..........ccccooeiiiiiiiiiiii, 70

Will | be suffering a loss if my fee is less than | would have earned had | handled the case on an
hOUTlY BASIS2 1ttt

What metrics are you using in order to gauge performance? ............ccoovvviiiiiiiiiiniiiieeeien 71

Chapter 12: Collateral benefits and damage
Personnel shifts

TP ettt e et e e e e e e e e e e et ettt e a e e e e e e e e e e
BEtEr FESUNS ... ettt e e
Highest and best USE......ccouuiiiiiiiiiiiioi e

Creating virtuous circles for expenses ...

Doing the business of your buSINEss ...........cciiiiiiiiiiii
Avoiding bad HGOHON ..ot
Chapter 13: Toward a new normal...........oouuuuiiiiiiiiiiiiiiiiieee s 77
INAEX ettt e e ettt e e e e e e e e bbbttt e e e e e e e e e eeeees 81



Executive summary

HEADLINES IN the legal press have long
predicted the death of the billable hour, as
clients express increasingly vehemently their
dissatisfaction with this outdated way of valuing
legal services. But the habits of decades are
hard to shift, and the structures and behaviours
that have resulted from this way of working
require more than cursory atfention.

The global financial crisis has acted as a
catalyst to change, though. With businesses
under huge pressures fo cut costs, do more
with less and gain greater certainty of costs,
clients are necessarily becoming more
assertive in their fee discussions with their
law firms and demanding alternative fee
arrangements. Firms must face up to the
fact that some clients will simply not work
on the basis of billable hours any more.
Other clients may offer more regular work in
exchange for more predictable cost.

But all of this is more easily said than
done. What kind of fee structures are firms
using, and how do you make them work for
your firm2 How do you put a face value on
a piece of work, and how do you ensure
continuing profitability¢ This report sets
out to answer these questions and many
more. Throughout the report, key points
are illustrated with examples from firms
and companies which have entered into
alternative fee arrangements.

Chapter 1 sets the scene and explains
where the billable hour came from, why it
stuck and why the world is now changing.

Chapter 2 examines how it is that,
deliberately or otherwise, firms can end up

overcharging their clients — sometimes quite
significantly — as a result of the weaknesses
of the billable hour as a fee model. The
motivation for change among firms may

be weak, but the benefits for clients are
potentially enormous.

Before leaping into further discussions,
it is important fo be clear what is even
meant by alternative fee arrangements.
Chapter 3 describes the need to move away
from the idea that more time spent on a
matter means more money for the firm and
proposes a new term: value fees. The link
between fee structures and the behaviours
they encourage is discussed, and possible
‘alternative’ structures are examined.

What do clients think about all of
this2 Chapter 4 explores clients’ views of
alternative fee arrangements — and indeed
about paying fees to their external counsel
in general.

Chapter 5 shares the experiences of
firms which are successfully using alternative
fee arrangements. It explores why these firms
decided to start offering alternatives to the
billable hour, what they had to do differently
to make the new structures work, the
challenges faced and the outcomes.

One of the challenges, of course, is
to put a clear value on legal services
rendered. How do you decide on a price?
Chapters 6 and 7 explore this key question,
highlighting the need to identify the variables
in a matter and really understand what the
case means fo your client — and indeed to

your firm.
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Chapter 8 focuses on the change that
is needed for firms to be able to implement
alternative fee arrangements with any level
of success. How do law firms need to
change their behaviour and culture to adopt
a different way of working?

Continuing on the topic of change,
Chapter 9 outlines some practical ways in
which law firms and lawyers can adapt their
working habits to support productivity and
efficiency. Project management, Six Sigma
and lean methodology, decision trees, early
case assessment and early case mediation
are discussed.

Chapter 10 explores the questions
that smart buyers ask and how to respond
to ensure they understand value fees. In
particular, it is important to be able to
respond satisfactorily to any concerns that
quality will drop if lower fees are paid.

Chapter 11 explains how to be a smarter
seller and make value fees work for you.

The focus is broadened in Chapter 12
to consider some more general benefits and
challenges of value fees becoming more
prevalent in the legal market. The impacts
on staffing, fraining, results and cost-cutting
are all discussed.

The final chapter constitutes a discussion
of the old normal and the new normal, and
the pace of change. What will lawyers need
to know and do to survive and thrive in the

new normal?
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