
Legislation vs. Administrative Reliefs, Part III 

 

By: Michael Phulwani, Esq. and David H. Nachman, Esq. 

 

This is the continuation of a series of articles on Legislation vs. Administrative Reliefs and the 

Memo of June 17, 2011 issued by John Morton, Director of U.S. Immigration and Customs 

Enforcement (ICE), to all concerned officials with regards to exercising prosecutorial discretion 

consistent with the Civil Immigration Enforcement priorities of the agency for the apprehension, 

detention, and removal of aliens. 

 

That said, there are certain classes of individuals that warrant particular care. As was stated in the 

Meissner memorandum on Exercising Prosecutorial Discretion, there are factors that can help 

ICE officers, agents, and attorneys identify these cases, so that they can be reviewed as early as 

possible in the process. 

 

The following positive factors should prompt particular care and consideration: 

 

• veterans and members of the U.S. armed forces; 

• long-time lawful permanent residents; 

• minors and elderly individuals; 

• individuals present in the United States since childhood; 

• pregnant or nursing women; 

• victims of domestic violence; trafficking, or other serious crimes; 

• individuals who suffer from a serious mental or physical disability; and 

• individuals with serious health conditions. 

 

In exercising prosecutorial discretion in furtherance of ICE's enforcement priorities, the 

following negative factors should also prompt particular care and consideration by ICE officers, 

agents, and attorneys: 

 

• individuals who pose a clear risk to national security; 

• serious felons, repeat offenders, or individuals with a lengthy criminal record of any 

kind; 

• known gang members or other individuals who pose a clear danger to public safety; 

and 

• individuals with an egregious record of immigration violations, including those with a 

record of illegal re-entry and those who have engaged in immigration fraud. 

 

Timing 

 

While ICE may exercise prosecutorial discretion at any stage of an enforcement proceeding, it is 

generally preferable to exercise such discretion as early in the case or proceeding as possible in 

order to preserve government resources that would otherwise be expended in pursuing the 

enforcement proceeding. As was more extensively elaborated on in the Howard Memorandum 

on Prosecutorial Discretion, the universe of opportunities to exercise prosecutorial discretion is 

large. It may be exercised at any stage of the proceedings. It is also preferable for ICE officers, 

agents, and attorneys to consider prosecutorial discretion in cases without waiting for an alien or 

alien's advocate or counsel to request a favorable exercise of discretion. Although affirmative 

requests from an alien or his or her representative may prompt an evaluation of whether a 

favorable exercise of discretion is appropriate in a given case, ICE officers, agents, and attorneys 

should examine each such case independently to determine whether a favorable exercise of 

discretion may be appropriate. 



 

In cases where, based upon an officer's, agent's, or attorney's initial examination, an exercise of 

prosecutorial discretion may be warranted but additional information would assist in reaching a 

final decision, additional information may be requested from the alien or his or her 

representative. Such requests should be made in conformity with ethics rules governing 

communication with represented individuals3 and should always emphasize that, while ICE may 

be considering whether to exercise discretion in the case, there is no guarantee that the agency 

will ultimately exercise discretion favorably. Responsive information from the alien or his or her 

representative need not take any particular form and can range from a simple letter or e-mail 

message to a memorandum with supporting attachments. 

 

Disclaimer 

 

As there is no right to the favorable exercise of discretion by the agency, nothing in this 

memorandum should be construed to prohibit the apprehension, detention, or removal of any 

alien unlawfully in the United States or to limit the legal authority of ICE or any of its personnel 

to enforce federal immigration law. Similarly, this memorandum, which may be modified, 

superseded, or rescinded at any time without notice, is not intended to, does not, and may not be 

relied upon to create any right or benefit, substantive or procedural, enforceable at law by any 

party in any administrative, civil, or criminal matter. 

 

3. Memo of June 17, 2011 from John Morton, Director of ICE, to concerned officials 

with regards to Prosecutorial Discretion : Certain Victims, Witnesses, and Plaintiffs. 

 

 

Purpose: 

 

This memorandum sets forth agency policy regarding the exercise of prosecutorial discretion in 

removal cases involving the victims and witnesses of crime, including domestic violence, and 

individuals involved in non-frivolous efforts related to the protection of their civil rights and 

liberties. In these cases, ICE officers, special agents, and attorneys should exercise all 

appropriate prosecutorial discretion to minimize any effect that immigration enforcement may 

have on the willingness and ability of victims, witnesses, and plaintiffs to call police and pursue 

justice. This memorandum builds on prior guidance on the handling of cases involving T and U 

visas and the exercise of prosecutorial discretion. 

 

Discussion: 

 

Absent special circumstances or aggravating factors, it is against ICE policy to initiate removal 

proceedings against an individual known to be the immediate victim or witness to a crime. In 

practice, the vast majority of state and local law enforcement agencies do not generally arrest 

victims or witnesses of crime as part of an investigation. However, ICE regularly hears concerns 

that in some instances a state or local law enforcement officer may arrest and book multiple 

people at the scene of alleged domestic violence. In these cases, an arrested victim or witness of 

domestic violence may be booked and fingerprinted and, through the operation of the Secure 

Communities program or another ICE enforcement program, may come to the attention of ICE. 

Absent special circumstances, it is similarly against ICE policy to remove individuals in the 

midst of a legitimate effort to protect their civil rights or civil liberties. 

 

To avoid deterring individuals from reporting crimes and from pursuing actions to protect their 

civil rights, ICE officers, special agents, and attorneys are reminded to exercise all appropriate 

discretion on a case-by-case basis when making detention and enforcement decisions in the cases 



of victims of crime, witnesses to crime, and individuals pursuing legitimate civil rights 

complaints. Particular attention should be paid to: 

 

• victims of domestic violence, human trafficking, or other serious crimes; 

• witnesses involved in pending criminal investigations or prosecutions; 

• plaintiffs in non-frivolous lawsuits regarding civil rights or liberties violations; and 

• individuals engaging in a protected activity related to civil or other rights (for 

example union organizing or complaining to authorities about employment 

discrimination or housing conditions) who may be in a non-frivolous dispute with an 

employer landlord or contractor. 

 

In deciding whether or not to exercise discretion, ICE officers, agents, and attorneys should 

consider all serious adverse factors. Those factors include national security concerns or evidence 

the alien has a serious criminal history, is involved in a serious crime, or poses a threat to public 

safety. Other adverse factors include evidence the alien is, a human rights violator or has 

engaged in significant immigration fraud. In the absence of these or other serious adverse factors, 

exercising favorable discretion, such as release from detention and deferral or a stay of removal 

generally, will be appropriate. Discretion may also take different forms and extend to decisions 

to place or withdraw a detainer, to issue a Notice to Appear, to detain or release an alien, to grant 

a stay or deferral of removal, to seek termination of proceedings, or to join a motion to 

administratively close a case. 

 

In addition to exercising prosecutorial discretion on a case-by-case basis in these scenarios, ICE 

officers, agents, and attorneys are reminded of the existing provisions of the Trafficking Victims 

Protection Act (TVPA), its subsequent reauthorization, and the Violence Against Women Act 

(VAWA). These provide several protections for the victims of crime and include specific 

provisions for victims of domestic violence, victims of certain other crimes,5 and victims of 

human trafficking. 

 

Victims of domestic violence who are the child, parent or current/former spouse of a U.S. citizen 

or permanent resident may be able to self-petition for permanent residency. A U nonimmigrant 

visa provides legal status for the victims of substantial mental or physical abuse as a result of 

domestic violence, sexual assault, trafficking, and other certain crimes. A T nonimmigrant visa 

provides legal status to victims of severe forms of trafficking who assist law enforcement in the 

investigation and/or prosecution of human trafficking cases. ICE has important existing guidance 

regarding the exercise of discretion in these cases that remains in effect.  

 

Please also be advised that a flag now exists in the Central Index System (CIS) to identify those 

victims of domestic violence, trafficking, or other crimes who already have filed for, or have 

been granted, victim-based immigration relief. These cases are reflected with a Class of 

Admission Code "384." When officers or agents see this flag, they are encouraged to contact the 

local ICE Office of Chief Counsel, especially in light of the confidentiality provisions set forth at 

8 U.S.C. § 1367. 

 

No Private Right of Action 

 

These guidelines and priorities are not intended to, do not, and may not be relied upon to create 

any right or benefit, substantive or procedural, enforceable at law by any party in any 

administrative, civil, or criminal matter. 

 

 

         To Be Continued… 


