






CAVEAT ARBITER: THE U.S.-PERU TRADE PROMOTION 

AGREEMENT, PERUVIAN ARBITRATION LAW, AND THE 

EXTENSION OF THE ARBITRATION AGREEMENT TO 

NON-SIGNATORIES.  HAS PERU GONE TOO FAR?
R A F A E L  T .  B O Z A *

—————————————————

I. INTRODUCTION

—————————————————

As a Peruvian attorney living abroad, I 

always look back to my beloved country to 

see how it surprises me.  This time it is the 

Peruvian arbitration law recently enacted 

in September 2008.  When I learned that 

the Peruvian government was introduc-

ing a new arbitration law, I wondered 

why.  Why is a system that works and is 

well known going to be replaced?  Think-

ing about the popular expression “if  it 

ain’t broke, don’t fi x it,” I questioned the 

decision and tried to study its product.

This article will address one particular 

aspect of  the new Peruvian arbitration 

law that has sparked my interest and 

attention: the express provision con-

tained in Article 14 allowing Peruvian 

arbitration panels and Peruvian courts to 

force non-signatories to the arbitration 

agreement to arbitrate as respondents.

First, I will explain how this new ar-

bitration law came to be.  I will gener-

ally discuss the adoption of  the United 

tration tribunals have allowed in particular 

situations for a long time.  Here, however, 

I will particularly focus the analysis on the 

methods used to bind non-signatories as 

respondents.  Because the new Peruvian 

arbitration law does not address it directly, I 

will not discuss the possibility of  a non-sig-

natory (as claimant) compelling a signatory 

(as respondent) to arbitration.  Generally, 

courts have been friendly to such possibility.1 

In my next point, I will thoroughly dis-

cuss Article 14 of  the Peruvian arbitration 

law and particularly focus on the theories 

adopted to bind a non-signatory.  Finally, I 

will briefl y discuss the enforceability prob-

lems that a Peruvian award issued against a 

non-signatory respondent under Article 14, 

may have to face in the country of  enforce-

ment based on the exceptions to recognition 

and enforcement provided for in Article 

V of  the New York Convention for the 

Recognition and Enforcement of  Foreign 

Arbitral Awards (“New York Convention”).

States-Peru Trade Promotion Agreement 

(“TPA”) and the Congressional authoriza-

tion granted to President Garcia to enact 

legislation aimed at increasing Peru’s com-

petitive edge to take the fullest advantage 

of  the TPA and other opportunities of  

international trade and business that Peru 

has developed during the last 10 years.

Then, I will address the traditional 

means of  extending arbitration agree-

ments to non-signatories.  This, as I will 

discuss, is a practice that courts and arbi-
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—————————————————

II. THE U.S.-PERU TRADE 
PROMOTION AGREEMENT AND 

ITS IMPLEMENTATION: HOW DID 
IT CHANGE THE PERUVIAN 

ARBITRATION LEGAL 
LANDSCAPE?

—————————————————

A. THE ADOPTION OF THE TRADE 

PROMOTION AGREEMENT

Negotiations for the TPA started in May 

2004.  The original project was to enter into 

a Free Trade Agreement with the Andean 

countries (Ecuador, Colombia and Peru) 

who would form a single negotiating block.2  

About a year into the negotiations, in April 

2005, a number of  external factors started 

to play a negative role in the negotiations.  

These external factors eroded the Andean 

block to the point where, in September 2005, 

the then Peruvian President, Mr. Alejandro 

Toledo, declared his intent to move forward 

with the U.S. and sign a trade agreement 

without the other Andean countries.3  

The group negotiations finally broke in 

November 2005 when the Andean Countries 

suspended the negotiations arguing that 

there was no clear possibility of  reaching 

an agreement with the U.S. regarding key 

issues as intellectual property, agriculture 

and textiles, among others.4

Peru continued the negotiations with the 

U.S. individually and concluded the TPA 

on December 7, 2005.5  The agreement 

was signed by the U.S. and Peruvian 

representatives in Washington D.C. on 

April 12, 2006.6  Further negotiations were 

later needed to modify certain aspects of  

the agreement related to the labor and 

environment chapters in order to refl ect the 

May 2007 bipartisan agreement reached in 

Congress.7  These negotiations resulted in an 

amendment signed in June 2007.8

Peruvian Congress approved the agreement 

by Legislative Resolution No. 28766.9   Later, 

the U.S. House of  Representatives approved 

the implementation of  the agreement by 

House Resolution No. 3688.10  The Senate 

also approved the implementation of  the 

agreement on December 4, 2007.11 

At the signing ceremony of  H.R. No. 

3688, on December 14, 2007, President 

Bush addressed the members of  Congress 

and a Peruvian delegation led by President 

Garcia.12  He stated that “[t]he agreement will 

create a secure, predictable legal framework 

that will help attract U.S. investors.”13  

Perhaps the new arbitration law creates 

some unpredictability in a legal framework 

that had worked and was working without 

major disruptions since 1996.14

B. THE IMPLEMENTING LEGISLATION 

PACKAGE

Before the TPA came into effect on 

February 1, 2009, the Peruvian Congress 

enacted a law delegating power to the 

Executive to legislate on the implementation 

of  the TPA and the improvement of  the 

—————————————————

It is unclear what the exact 
reasons were for a seemingly 
unnecessary new arbitration 
law. 
—————————————————

country’s economic competitiveness.15  This 

legislation authorized the Peruvian Executive 

to legislate, among other issues, on the 

improvement of  the administration of  justice 
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in commercial and administrative matters as 

well as the improvement of  the regulatory 

framework, the strengthening of  institutions, 

administrative simplifi cation and the State’s 

modernization.16

I. THE LEGISLATIVE DECREE REGULATING ARBITRATION

Based on that law, the Peruvian Executive 

approved the “Legislative Decree Regulating 

Arbitration.”17  This decree superseded the 

previous “General Arbitration Law” that had 

been in effect for over ten years.18

The Decree is divided into seven Titles 

regulating general applicability issues: the 

formation of  the arbitration agreement, 

the selection of  arbitrators, the arbitration 

procedure and proceedings, the award, 

the arbitration costs, the annulment and 

execution of  the award, and the enforcement 

of  foreign awards.19  Our point of  focal 

interest, Article 14, is found in Title II – the 

Arbitration Agreement.  It provides for the 

extension of  the arbitration clause to non-

signatories.

II. REASONING FOR ENACTMENT: DID THE TPA 

REQUIRE A NEW ARBITRATION LAW?

It is unclear what the exact reasons were 

for a seemingly unnecessary new arbitration 

law.  The Peruvian government issued one-

hundred and two Legislative Decrees during 

the 180-day period that the law delegating 

legislative power gave to the Peruvian 

Executive.  For that reason, there is almost 

no legislative history available.

It is possible, however, to grasp the 

Peruvian government’s reasons to enact 

new legislation.  First, the TPA contains 

an express resolution for both the U.S. and 

Peruvian governments, to “[establish] clear 
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and mutually advantageous rules governing 

their trade.”20  This goal is accompanied by 

Peru’s own goal to “[c]reate mechanisms 

to defend Peruvian commercial interests 

in the U.S. and define clear, transparent 

and effi cient means to resolve commercial 

confl icts that may arise.”21

Thus, the intent was to modernize, 

streamline and make the arbitration process 

more efficient, especially if  the dispute 

resolution mechanism wanted to be promoted 

in light of  the TPA.

—————————————————

III. TRADITIONAL WAYS OF 
EXTENDING ARBITRATION 

AGREEMENTS TO 
NON-SIGNATORY PARTIES

—————————————————

Arbitration is a creature of  agreement; as 

such, consent of  the parties involved in 

the proceeding has always been a requisite 

sine qua non for any arbitration.22  This is 

so because the arbitration agreement is 

considered a personal contractual right 

or duty of  the parties to the arbitration 

agreement and it is not assignable or 

delegable.23  Generally, this contractual right 

cannot be invoked by someone who did 

not sign the contract in which it appeared, 

refl ecting the basic principle that only parties 

who have manifested an intent to be bound 

to the arbitration clause should be obligated 

to arbitrate.24

However, the scope of  application of  

the arbitration agreement has been widened 

by the application of  a number of  legal 

theories and now can include parties who 

were not originally a party to the arbitration 

agreement.25

By placing the arbitration agreement at 

the same level as any other contract, which is 

consistent with the doctrine of  “separability” 

of  the arbitration agreement,33 arbitration 

tribunals are impliedly authorized to apply 

contractual theories to bind non-signatories.  

Theories such as agency or mandate, third 

party beneficiary, assumption of  duties 

or implied contract, successor in interest, 

and estoppel have been used to extend the 

applicability of  an arbitration agreement to 

a non-signatory respondent.34

In addition, arbitration tribunals have 

applied theories derived from the law of  

corporations and business associations 

to extend arbitration agreements to non-

signatory respondents. Incorporation by 

reference, veil piercing or alter ego, or the 

“Group of  Companies” doctrine are some 

of  the theories that have been used.35

B. THE MODEL LAW AND OTHER 

NATIONAL LAWS

I. UNCITRAL MODEL LAW ON INTERNATIONAL 

ARBITRATION

The 1985 UNCITRAL’s Model Law on 

International Arbitration36 and the 2006 

amendments do not contain an express 

or implied authorization to extend the 

arbitration clause to parties who did not sign 

the arbitration agreement; parties who did 

not agree to arbitrate and thus, are not proper 

parties to the arbitration process.

The model law, however, does not bar 

the extension of  the arbitration agreement 

to non-signatory respondents.  In fact, the 

commentary of  the model law expressly 

states that “… applicable contract law 

remains available to determine the level of  

A. THEORIES USED TO BIND 

NON-SIGNATORIES TO ARBITRATION

The “extension” of  the arbitration 

agreement to, or the “joining” of, non-

signatory respondents26 happens normally in 

multi-party, multi-contract situations where 

the claimant and respondent in the arbitration 

do not have a clear, unambiguous, undisputed 

contractual obligation to arbitrate.27  In fact, 

they may not even be parties to the same 

contract; thus, no arbitration agreement  

exists between them or, at least prima facie, a 

formal agreement does not exist.28

Because arbitration tribunals lack the 

procedural powers that courts possess to 

compel parties to litigation,29 arbitration 

tribunals have normally based their decisions 

on the parties implied consent- on their 

implied intent to be bound by an arbitration 

clause to satisfy the required agreement to 

arbitrate.30

—————————————————

[T]he arbitration agreement 
is considered a personal 
contractual right or duty of 
the parties to the arbitration 
agreement and it is not 
assignable or delegable.
—————————————————

In order to fi nd this implied consent to 

incorporate non-signatories as respondents 

in arbitration cases, a number of  theories 

have been developed by different courts 

and arbitration tribunals based largely on 

contract law.31  In fact, the U.S. Supreme 

Court, recognizing a trend, clearly accepted 

such possibility when it stated that arbitration 

agreement should be placed “upon the same 

footing as other contracts.”32 
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consent necessary for a party to become 

bound by an arbitration agreement allegedly 

made ‘by reference.’”37

This text implies, as the general principle 

requires, that evidence of  some sort of  

agreement is necessary to force parties into 

arbitration.  The parties must still show some 

evidence of  an agreement to arbitrate, even 

if  only tacitly, based on the law applicable to 

the contract or the dispute.38 

II. NATIONAL ARBITRATION LAWS

Furthermore, national arbitration laws 

from all over the world are silent on this 

issue.39  Most rely on principles of  contract 

law applicable in their own jurisdictions or 

on lex mercatoria, if  applicable, to bind third 

parties to an arbitration agreement to which 

they were not a party.40

The U.S. Federal Arbitration Act does not 

contain express provisions authorizing courts 

to compel non-signatories to arbitration.41  

However, the U.S. Supreme Court has 

authorized the extension of  the arbitration 

agreement to non-signatories in a large 

number of  cases, under the “traditional 

theories for binding non-signatories to an 

arbitration agreement.”42

The United Kingdom Arbitration Act 

of  1996 does not mention the possibility 

of  extending the arbitration clause either.43  

However, British arbitration tribunals and 

courts have done so, albeit reluctantly, based 

on contractual principles.44

Although the United States has a longer 

experience in binding non-signatories to 

arbitration, other countries have also allowed 

the extension of  the arbitration agreement

despite not having express provisions for that 

purpose in their laws.45

—————————————————

IV. PRODIGIUM PERUVIANUS, 
AN EXPRESS AUTHORIZATION 

TO BIND

—————————————————

Unlike most laws in the world the new 

Peruvian arbitration law now provides 

—————————————————

� e new Peruvian arbitration 
law expressly provides a very 
broad authorization for the 
arbitrators and courts to 
bind non-signatories to the 
arbitration clause.   
—————————————————

for an express authorization to bind non-

signatories to the arbitration clause using 

a fairly permissive standard.  We will now 

turn our discussion to such provision and 

its possible effects.

A. CAVEAT ARBITER, ARTICLE 14 AND 

THE “EXTENSION” OF THE AGREEMENT 

TO ARBITRATE

The new Peruvian arbitration law expressly 

provides a very broad authorization for the 

arbitrators and courts to bind non-signatories 

to the arbitration clause.  Article 14 reads 

as follows:

Article 14.- Extension of the Arbitration 

Agreement.

The arbitration agreement extends to those 

whose consent to submit to arbitration, 

according to good faith, is determined from 

their active and decisive participation in the 

negotiation, celebration, performance or 

termination of  the contract that includes the 

arbitration clause or to which the arbitration 

agreement relates.  It also extends to those 

who pretend to derive rights or benefi ts 

from the contract, as written.46
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This article incorporates what I would call 

a “hybrid group of  companies” and a “direct 

benefi ts estoppel.”  Under these theories, an 

unsuspecting third party respondent may 

fi nd itself  litigating a claim in arbitration 

without having fi rst agreed to arbitrate with 

the claimant.

B. THEORIES ADOPTED TO BIND 

NON-SIGNATORIES

As mentioned, Article 14 adopts a 

“modifi ed or hybrid group of  companies” 

and a “direct benefi ts estoppel” as theories 

to bind non-signatories, both of  which we 

will analyze separately.

I. THE HYBRID GROUP OF COMPANIES

The group of  companies doctrine was 

developed under French law and it is 

represented by the flagship case Dow 

Chemical.47  The doctrine operates by 

introducing fl exibility in the arbitration clause 

allowing the parent company of  a corporate 

group to be included into the proceedings 

despite it not being “formally a party to the 

arbitration agreement.”48

This doctrine relies on two elements.  

First, an objective element, the actual 

existence of  a group of  companies under 

common ownership, operating and being 

managed closely by the parent.  Second, 

a subjective element, represented by the 

implied acquiescence of  the parent to the 

contracts entered by the subsidiary and the 

participation of  the parent in the formation, 

performance, and/or termination of  the 

contract.49

The increasing acceptance of  this doctrine 

by legislators, arbitral tribunals and courts, 
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particularly French, has not been without 

critics.50  English courts have expressly 

rejected this theory stating that it “forms no 

part of  English law.”51  The doctrine has also 

been rejected in Switzerland.52 

Some consider that the mere existence of  

a group is not “per se [suffi cient] to allow the 

‘extension’ to a non-signatory company of  an 

arbitration agreement concluded by another 

member of  the group.”53  Given the nature 

of  the corporate entity as a mechanism to 

avoid or divert liability, something else is 

needed to extend the arbitration clause; there 

must be “consent or … conduct amounting 

to consent.”54  The relationship between the 

companies in the group allows “the issue 

of  consent to arbitration [to] take a special 

dimension.”55

Although this “special dimension” is not 

defi ned, it is fair to understand it as a lesser 

level of  consent necessary to extend the 

arbitration clause.  This consent is implied 

from the involvement of  the non-signatory 

in the “negotiation and/or performance 

and/or termination of  the agreement 

containing the arbitration clause and to 

which one or more members of  the group 

are a party.”56

The new Peruvian arbitration law provides 

that consent can be implied from the active 

and determinative participation in the 

negotiation, celebration, performance, or 

termination of  the contract containing the 

arbitral agreement.57

The key difference between the traditional 

group of  companies doctrine, as explained 

above, and the Peruvian hybrid version is  

the scope.  The traditional doctrine looks at 

parent companies or members of  a group to 

bind those who, because of  their voluntary 

or willful entanglement with the contractual 

may be relevant in international arbitration 

cases.61 

A. THE GOOD FAITH ELEMENT

First, how do we know when someone 

acted in good faith?  In Peru, the good faith 

element of  a contractual obligation arises 

mainly from the mandate of  Article 1362 of  

the Civil Code.62  This Article, part of  Peru’s 

general contract law, expressly states that 

“contracts shall be negotiated, celebrated and 

performed according to the rules of  good 

faith and the parties’ common intent.”63 

There is not, however, a clear defi nition 

of  good faith.64  Nevertheless, there were 

studies that ventured in the meaning of  

good faith and have defi ned it as a dualistic 

or unitary concept.  The dualistic concept 

classifi es good faith in an objective good faith 

– loyalty and subjective good faith – belief.65  

The unitary concept binds together these 

to separate good faith concepts into the 

concept of  “morals” or bonos mores, which 

has a much broader range of  application 

than good faith does.66

The Peruvian Civil Code adopted the 

unitary model, incorporating the morals 

concept.67  This unitary version of  bonos 

mores, or utmost good faith, does not seem 

to fi t comfortably in the scheme created 

by the new arbitration law.  This is because 

Article 14 requires the evaluation of  consent 

to arbitrate from a good faith – belief  

perspective.68

This perspective requires us to discern what 

the respondent knew of  the circumstances 

of  the agreement.  From there, we must 

conclude that the respondent should have 

had “a fi rm persuasion of  the legitimacy 

with which [she] acquire[d] and maintain[ed] 

relationship containing the arbitration clause, 

have impliedly consented.58  The Peruvian 

version, on the other hand, incorporates 

anyone who by its actions, whether voluntary 

or involuntary, has become entangled in the 

“negotiation, celebration, performance or 

termination of  the contract that includes the 

arbitration clause.”59

The new Peruvian arbitration law 

ignores the crucial element of  the group of  

companies (as crafted in the Dow Chemical 

case): the objective existence of  a group.60  

Here, an obligation to arbitrate will arise by 

operation of  law without regard to the nature 

of  the relationship between the parties to the 

arbitration agreement.

Many questions arise from this Article 

of  the Peruvian law but two are crucial for 

the application of  this modifi ed group of  

companies doctrine.  First, how do we know 

when someone acted in good faith? Second, 

how do we determine that someone or a 

—————————————————

In Peru, the good faith element 
of a contractual obligation 
arises mainly from the 
mandate of Article 1362 
of the Civil Code. 
—————————————————

company had a “decisive” participation in 

the formation, performance or termination 

of  the contract that includes the arbitration 

clause?  In analyzing these questions, I will 

avoid especially complex issues of  good 

faith and contract formation.  However, 

notwithstanding such limitations, I will also 

attempt to analyze these questions under the 

scope of  the United Nations Convention 

on Contracts for the International Sales of  

Goods (CISG) in an attempt to incorporate 

issues of  international commercial law which 

69
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a determined legal situation,”69 meaning, the 

respondent was fi rmly persuaded that she 

was legitimately acquiring a legal obligation 

or right, the duty to arbitrate.

The language of  Article 14 imposes a 

heightened level of  knowledge on the part of  

the non-signatory for the arbitral tribunal to 

conclude, validly, that arbitration against the 

non-signatory respondent is proper.

Thus, under Peruvian law, someone 

consented to arbitration in accordance with 

good faith when he knew with some level of  

certainty that he was adopting a legally valid 

relationship to arbitrate.

The outcome would not necessarily be the 

same if  the source of  law for the contract 

(lex loci contractus) would be the CISG70 and 

the procedural law (lex loci arbitri) Peruvian 

law.  Article 7 of  the CISG imposes a general 

duty of  good faith in the interpretation 

and application of  the convention.  The 

explanatory notes of  the convention even 

admonish courts and arbitral tribunals 

applying the CISG to observe the duty of  

good faith in international trade.71

In international contracts governed by the 

CISG, “good faith guides the interpretation 

of  … law texts, the interpretation of  

individual contracts, and the interpretation 

of  the entire contractual relationship.”72  

Internationally, good faith is an overarching 

tool of  interpretation which relies not on 

national understandings of  good faith, but 

rather on international trade standards.73

Good faith in the CISG has been considered 

to play a number of  roles.  It is (i) an aid in 

interpretation; (ii) a gap fi lling principle; (iii) 

a party’s obligation; (iv) a product of  trade 

usage, custom, or course of  dealings and 

performance between the parties; or (v) an 

independent source of  rights and duties that 

may expand or contract the application of  

the CISG.74

Of  these interpretations, the two that may 

yield a result in interpreting Article 14 are: 

number (iv), trade usage, custom or course 

of  dealings and performance between the 

parties; and, number (v), an independent 

source of  rights and duties that may expand 

or contract the application of  the CISG.

In its “trade usage” aspect, good faith may 

impose substantive duties to the parties and 

third parties.75  Depending on the trade and 

the prevailing customs, one of  those duties 

may be to clearly state the nature of  your 

participation.  For example, whether your 

consent to the formation of  the contract 

—————————————————

� ere is . . . a good faith duty 
imposed on the parties and 
there may be liabilities . . . 
based on unjustifi ed breakups 
of negotiations.  
—————————————————

binds you to the arbitration clause or whether 

your participation is only to assist the parties 

in reaching an agreement.

In its “independent source of  rights” 

aspect, good faith may impose duties based 

on estoppel.  Article 16(2)(b) and 29(2) of  

the CISG have an implied estoppel element 

incorporated, which is considered to be 

based on good faith principles.76  This aspect 

of  good faith may be used to interpret 

Article 14 as implying consent from the 

manifestations of  a third party non-signatory.  

This is consistent with the civil law doctrine 

of  own acts or venire contra factum proprium.77  

This doctrine, however, is broader than 

the direct benefi ts estoppel mentioned and 

discussed below.

70

Thus, under the CISG, a non-signatory 

third party could have consented in good 

faith to arbitrate when it is customary to 

disclose the nature of  the third party’s 

participation in the contract formation or 

when it would be inequitable to allow the 

third party to escape arbitration based on its 

prior acts and manifestations.

B. THE NEGOTIATION, CELEBRATION, PERFORMANCE 

OR TERMINATION

Second, how do we determine that a non-

signatory had a “decisive” participation in 

the formation, performance or termination 

of  the contract that includes the arbitration 

clause?  This has to be mainly a factual 

analysis but some guidance can be found in 

Peruvian contract law and in the CISG, as 

a source of  contract law for international 

sales.

i. THE NEGOTIATION

Clearly, the negotiation of  the contract 

cannot start until the parties actually start to 

bargain or negotiate.  In Peru, preliminary 

discussions or negotiations effectively begin 

when the parties to the future contract agree 

to enter into talks for the specifi c purpose of  

creating a contract.78  This stage necessarily 

concludes with one of  the parties making 

an offer to the other.  It is at this point that 

the parties “change hats” from negotiating 

parties to offeror and offeree.79

This stage, however, has some legal effects 

in Peruvian law.  There is, as discussed, a 

good faith duty imposed on the parties 

and there may be liabilities, in very narrow 

circumstances, based on unjustifi ed breakups 

of  negotiations.80  Generally, this stage does 

CURRENTS SUMMER  2009



not have substantial legal effects because the 

parties are still free to change their positions 

and not conclude the contract.  This is a stage 

where the parties express their ideas and 

aspirations for the future contract.81

If  this stage of  the formation of  the 

contract has no substantial binding force 

between the parties, and its characteristics are 

more those of  talks and loose conversations, 

why would we bind a third party who 

participated in it to the arbitration agreement 

that ultimately was agreed upon by the 

parties?

The answer may lie in the distinction 

between the civil law concepts of  imputation 

and responsibility.  In extending the 

arbitration clause, we deal with the issues 

of  imputation of  procedural effects rather 

than responsibilities.  The imputation of  

the arbitral agreement to one who did not 

sign it “operates within the powers of  the 

arbitration tribunal and defi nes the scope of  

arbitral jurisdiction.”82  On the other hand, 

responsibility refers to the substantial duties 

that arise from a contractual relationship.  

A non-signatory may be bound to arbitrate 

(procedural imputation), but have no 

liability under the contract (substantive 

responsibility).

The CISG, on the other hand, does not 

concern itself  with the negotiation stage 

of  contract formation.  Part II of  the 

CISG, Contract Formation, starts directly 

with the offer defi ned in Article 14 of  the 

Convention.83  This, however, will not relieve 

the non-signatory who may still be bound to 

arbitrate under a confl ict of  laws analysis.

Thus, participation of  a non-signatory third 

party in the negotiation stage of  a contract, 

even as a facilitator of  communications,

 

defi nite, indicating the goods and determining 

or allowing for the determination of  quantity 

and price; and, much like Peruvian law, (iii) 

must indicate the offeror’s intent to be bound 

by a contract if  the offer is accepted.89

The celebration stage under the CISG 

ends with the acceptance becoming effective, 

which concludes the contract.90  The CISG 

adopted the “reception theory.”91  Under 

Article 18(2), the CISG provides that an 

acceptance becomes effective when it reaches 

the offeror.92  Reaching occurs when the 

offeree orally accepts the offer directly to 

the offeror or when it is delivered to him, 

personally, or in his place of  business, mailing 

address, or habitual residence.93  Unlike 

learning, reaching refers to the moment in 

which the acceptance arrives at the “offeree’s 

sphere of  interest … regardless of  whether 

he actually knows of  it.”94  This concludes 

the celebration stage under the CISG.

Thus, if  a third-party non-signatory of  

the contract being concluded, participates 

in any of  the stages of  the celebration of  

the contract, by formulating an offer by 

delegation, by dispatching an acceptance that 

is later known by the offeror, or by facilitating 

any of  these steps, it may fi nd itself  involved 

in an unwanted arbitration.

iii. THE PERFORMANCE

The performance of  the contract is perhaps 

the most complex of  the stages.  It, of  course 

involves the moment when the parties are 

performing their contractual obligations 

but these are not yet completed.  This stage 

extends from the moment of  formation until 

the moment when there are no remaining 

obligations between the parties, or when the 

contract has been completely performed.

could subject the third party to arbitration 

despite the lack of  express agreement.

ii. THE CELEBRATION

Once the parties become offeror and 

offeree, the celebration stage begins.  This 

is a stage of  pure contract law in which the 

offeror must present an offer to the offeree.  

Mere inquiries will not be enough to trigger 

the celebration stage.

Under Peruvian law, an offer requires (i) 

completeness—it must contain all necessary 

elements to create a contract; (ii) intent 

to be bound—it must carry the offeror’s 

intent to be bound by a contract as soon as 

acceptance occurs.  This element is regularly 

presumed if  the offer is complete on its face; 

(iii) knowledge—the offer must be known 

by the intended offeree; and (iv) identify the 

offeror.84

If  an offer contains such elements, the 

contract will be concluded at the time and 

moment when the offeror learns of  the 

acceptance.85  Learning of  the acceptance 

requires “cognition” of  the existence of  

the acceptance.86  This is the so-called 

“cognitive theory” of  acceptance and it 

involves the offeror’s actual knowledge of  

the acceptance.87

—————————————————

To defi ne the executory period 
of a contract under Peruvian 
law, we must fi rst inspect the 
way promises are made.
—————————————————

The CISG requires basically the same 

conditions to consider a proposal to enter 

into a contract as an offer.88  Under the CISG, 

an offer (i) must be addressed to someone 

specifi c, a person; (ii) must be suffi ciently 
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The issue of  when the contract is still 

executory has created lengthy debates.  Black’s 

Law Dictionary defi nes “executory contract” 

as that which is “wholly unperformed or 

for which there remains something still to 

be done on both sides.”95  The Countryman 

test, applied in bankruptcy cases, states 

that a contract is executory when it is “so 

far unperformed [by both parties] that the 

failure of  either to complete performance 

would constitute a material breach excusing 

the performance of  the other.”96  This 

test, however, seems too narrow for our 

purposes.

To define the executory period of  a 

contract under Peruvian law, we must fi rst 

inspect the way in which promises are 

made.  Much like in U.S. contract law, legal 

obligations under the Peruvian Civil Code 

can be reciprocal, imperfect-reciprocal, or 

unilateral.  These obligations mirror the 

contractual commitments that parties to a 

contract make.

Reciprocal or bilateral (sinalagmatic) 

promises must be related to each other.  This 

means that the obligations must be linked one 

to the other, so that one promise constitutes 

a condition precedent of  the other party’s 

promise and vice-versa.97  The mere fact that 

each party assumed an obligation towards 

the other is not enough to create reciprocal 

obligations in the absence of  a link between 

such promises.98

Imperfect-reciprocal obligations are those 

that arise by the unilateral promises of  one 

party, which may cause, almost “accidentally,” 

the rise of  unrelated obligations from the 

other party.99  These imperfect obligations 

may mutate and turn into reciprocal 

obligations if  a link is created between them.100

Finally, unilateral obligations impose all 

contractual obligations on one party while

the other, as a creditor, has only a “passive” 

role.101

Under the CISG, on the other hand, the 

performance of  a contract is framed by the 

particular obligations of  the seller and the 

buyer, and by the obligations common to 

both.  These are, generally, delivery of  the 

goods and handing over of  documents, 

payment of  price, taking delivery, conformity 

of  goods, and preservation of  goods, among 

others.102 

Thus, under Peruvian law and, most likely, 

the CISG, the performance of  contractual 

duties103 is executory if, as described by 

Black’s Law Dictionary, the contract or series 

of  contracts are “wholly unperformed or … 

there remains something still to be done.”104  

Because of  the existence of  the imperfect-

reciprocal obligations in Peruvian law, which 

could unforeseeably create duties on the 

other party, and unilateral obligations, which 

only one party must fulfi ll, I have removed 

from the defi nition the condition that “both 

sides” must still have some remaining duty.

—————————————————

� e third party non-signatory, 
who participates in fulfi lling 
any of the contractual duties of 
the obligee . . . could fi nd itself 
in arbitration, despite not 
having agreed to it.
—————————————————

This seems to be the most sensible 

interpretat ion of  the perfor mance 

requirement.  The third party non-signatory, 

who participates in fulfilling any of  the 

contractual duties of  the obligee in a bilateral, 

unilateral, imperfect-reciprocal contract,
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or under the CISG, could find itself  in 

arbitration, despite not having agreed to it.

iv. THE TERMINATION

Termination of  a contract happens either 

because the contract was fully performed 

or because there was a breach.105  Between 

those two possible outcomes there may be 

some shades of  gray.  Some may cause a 

breach to be excused, some may ameliorate 

liability.  There may have been divisible 

obligations.  It may have been impractical to 

perform the contract, or maybe the contract’s 

purpose was frustrated.  Perhaps the parties 

were mutually mistaken or they agreed to a 

novation or a complete abrogation of  their 

duties and obligations under the contract.  

Possibly a condition precedent was not 

satisfi ed.

Of  course, if  the contract is fully performed 

according to its terms, there should be no 

confl ict giving rise to arbitration.  If, however, 

the contract was breached in any way, confl ict 

is very likely.  The analysis of  every possible 

contractual breach or situation that may give 

rise to arbitration, under Peruvian law or the 

CISG, is unnecessary because the focus of  

our analysis is how to imply a third party’s 

consent to arbitration from such breach.

My understanding of  this situation will take 

us back to the equitable estoppel principle 

or the venire contra factum proprium doctrine 

mentioned above.106  Under those principles, 

the only way a non-signatory could impliedly 

consent to arbitrate from a contractual 

termination is if  the non-signatory’s actions 

and involvement in the termination of  the 

contract would make it inequitable to not 

bind them to the arbitration clause.
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To reach such level of  involvement, the 

third party non-signatory’s participation 

must be outcome determinative.107  It must 

be the cause-in-fact of  the breach and not 

merely incidental to the breach.  Only in 

such a circumstance would I consider the 

extension of  the arbitration agreement 

possible in the termination of  a contract.

C. SOME INTERNATIONAL CASE LAW

The rule implemented by Article 14 has 

been adopted by some arbitration panels.  

ICC Award No. 1434 expressly states that an 

arbitration clause may be extended “based on 

an economic conception of  the notion of  a 

group of  companies.”108  Other ICC cases, 

such as ICC Award No. 2375/1975, state that 

the extension of  the clause should not be 

found in the formal independence created by 

the establishment of  separate legal entities, 

but in the single economic orientation given 

by a common authority.109

In ICC Award No. 7626/1995, an arbitral 

tribunal sitting in London refused to use the 

group of  companies doctrine to compel 

arbitration to a non-signatory.110  Based on 

English law, the tribunal held that it did not 

have jurisdiction over the third party non-

signatory of  the arbitral agreement.  The 

English Court of  Appeals concurred with 

the arbitral tribunal, holding that only in 

circumstances in which the respondent, by 

means of  its corporate structure, attempted 

to evade mandatory legal provisions or the 

enforcement of  existing legal rights, will the 

third party company be considered subject 

to the arbitration agreement.111

In the U.S. the same rule applies.  In the 

Merrill Lynch Inv. Managers case the court 

reasoned that a “willing signatory (such as 

of  estoppel or venire contra factum proprium is 

seldom applied.115

If  used, direct benefi ts estoppel should 

“appl[y] when a non-signatory ‘knowingly 

exploits the agreement containing the 

arbitration clause.’”116  This doctrine is based 

on the premise that a party may not claim 

the benefi t of  a contract and simultaneously 

avoid its burden (the arbitration clause) by 

claiming that, as a non-signatory, it cannot 

be compelled to arbitrate.117

A restatement of  this principle provides 

that “a non-signatory cannot be bound 

without receiving a ‘direct benefi t’ from or 

pursuing a ‘claim ... integrally related to the 

contract containing the arbitration clause.’”118  

The benefi t obtained must be “direct” or 

signifi cant, as opposed to minor or incidental.119

An example of  a direct benefi t obtained 

from pursuing a claim presents itself  when “a 

buyer who is a non-signatory to a sales contract 

attempts to enforce a contract’s guarantees 

without complying with an arbitration 

provision contained in said contract.”120

Generally, because arbitration is a creature 

of  agreement, a signatory to arbitration 

cannot compel a non-signatory to arbitrate 

under the estoppel theory.121  The general 

dislike for this legal theory was expressed 

in the Thomson-CFS case where the court 

stated that unless another exception is 

applicable to extend the arbitration clause 

to a non-signatory, a party cannot be 

estopped from denying the existence of  

an arbitration clause to which it is a non-

signatory, because no such clause exists.122

Also, in the Kellog g case, the court 

concluded that “if  a non-signatory’s 

claim [as the warranty claim mentioned 

above] can stand independently of  the 

underlying contract of  the signatories, 

Optibase) seeking to arbitrate with a non-

signatory that is unwilling (such as [Merrill 

Lynch]) must establish at least one of  the 

fi ve theories described in Thomson-CSF.”112  

The court further reasoned that separate 

legal entities should not be able to bind other 

separate legal entities absent any intention or 

factual evidence to the contrary intent.113

In France, decisions such as Cotunav 

extended the arbitration clause in a similar 

way the new Peruvian Arbitration Law is 

doing.  In such a case, the French court 

—————————————————

Generally, because arbitration 
is a creature of agreement, a 
signatory to arbitration cannot 
compel a non-signatory to 
arbitrate under the estoppel 
theory.
—————————————————

extended the arbitration clause beyond 

the group to an unrelated carrier who 

simply provided transportation for goods 

sold in a contract between two unrelated 

parties.  The court reasoned that because 

the carrier “intervened” in the performance 

of  the contract of  sale, it was bound by 

the arbitration clause found in it, which the 

carrier must have known.114

These cases show that the extension of  the 

arbitration clause is a controversial issue that 

requires more study and discussion, as well 

as very cautious approximation.

II. DERIVING BENEFITS

In its second sentence, Article 14 of  the 

new Peruvian Arbitration Law also adopts 

the “direct benefi ts estoppel” theory to bind 

non-signatories to an arbitration agreement.  

In civil law countries, like Peru, the concept 
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arbitration should not be compelled under 

the direct benefits estoppel theory.”123 

Thus, direct benefits estoppel is used 

and will be used as it has a more reasonable 

basis than the group of  companies doctrine.  

With estoppel, we are analyzing the actual 

interaction between the parties and the non-

signatory from the perspective of  the non-

signatory’s own actions and statements.  It is 

reasonable to hold the non-signatory to them.

Nonetheless, my concern with these 

theories rests in their daily application in 

practice.  They unfortunately lend themselves 

to abuses and give the arbitrators too 

much discretion.  Sometimes I wonder if  

perhaps it should be that way.  In the end 

the arbitration process is only as good 

as the arbitrators who decide it; it is the 

parties’ responsibility to select wisely.

—————————————————

V. POTENTIAL DIFFICULTIES 
ENFORCING AWARDS UNDER 

ARTICLE 14
—————————————————

In Peru, just like in many other jurisdictions, 

when a respondent is brought to arbitration, 

the challenge to the validity of  the arbitration 

clause and the arbitrator’s jurisdiction is 

decided by the arbitrators themselves.  They 

are the ones responsible to rule on their 

own jurisdiction under the principle of  

Kompetenze-Kompetenze.124

The challenge of  the arbitrator’s decision 

as to the validity of  the arbitration clause or 

their own jurisdiction to hear the case can 

only be brought to the courts attention in 

an annulment proceeding under Article 62 

and 63 of  the new Peruvian arbitration law.125  

This kind of  challenge has been described as 

an “offensive attack on the award in the place 

of  arbitration.”126  I would classify this attack 

as a “direct attack” on the award.127

Then later, if  international enforcement is 

attempted, a challenge to the enforceability 

of  the award can be made under Article V 

of  the New York Convention.128  This attack 

could be classifi ed as a “collateral attack” on 

the award.129

International enforcement of  an award, if  

within the Americas, could also be analyzed 

under Article 5 of  the Inter-American 

Convention on International Arbitration,130 

which is almost identical to that of  the New 

York Convention; we will focus only on the 

latter one.

—————————————————

Even in countries where 
the strict formal writing 
requirement has been relaxed, 
some evidence of an agreement 
to arbitrate is still required.
—————————————————

The two issues that may arise on annulment 

or enforcement are the existence of  an 

agreement to arbitrate and the issue of  

public policy in the country of  enforcement.  

Let us briefl y address each in turn.

A. THE EXISTENCE OF AN AGREEMENT 

TO ARBITRATE

There may be two possible routes to 

challenge an arbitral award issued against a 

party compelled to arbitrate under Article 14 

of  the new Peruvian Arbitration Law, both 

based on the existence of  an agreement to 

arbitrate.  These challenges will take place 

in the place of  arbitration, under the lex loci 

arbitri.131  One is the validity of  the implied 

consent.  The other would be the application 
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of  Article 14 in the absence of  an arbitration 

agreement.

First, as discussed before, consent to 

arbitrate, whether in writing or not, is 

necessary to compel arbitration.132  Even 

in countries where the strict formal writing 

requirement has been relaxed, some 

evidence of  an agreement to arbitrate is 

still required.133  If, in our case, the arbitral 

tribunal exceeded its interpretative capacities 

by improperly binding a non-signatory on 

an implied consent basis, the non-signatory 

can challenge the award based on Article 

63(1)(a).  This Article provides that an award 

may be annulled if  “the arbitral agreement 

is inexistent, void, voidable, invalid or 

ineffective.”134

The arbitral award will be vacated 

if  the non-signatory respondent could 

prove on annulment proceedings, under 

Peruvian law or under the law that governs 

the contract, (e.g. the CISG) that (i) his 

consent was not implied in good faith; 

or (ii) it was improperly implied, under 

either contractual law (participation in the 

formation, performance, or termination 

of  the contract) or obligations law (direct 

estoppel).

Second is the application of  Article 14 in 

the absence of  an arbitration agreement, as 

provided in Article 63(1)(c).  This Article 

states that “[t]he composition of  the arbitral 

tribunal or the arbitral procedure was not in 

accordance with the [arbitral] agreement of  

the parties ... or, failing such agreement [to 

arbitrate], was not in accordance with this 

Legislative Decree.”135

In case of  Article 14, there would not be an 

agreement.  Consent is being implied, which 

is not the same as having agreed, thus we fall 

within the “failing such agreement” clause 
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of  Article 63(1)(c).136  The non-signatory 

respondent could claim that because of  an 

arbitral tribunal’s error in the interpretation 

or application of  Article 14, the composition 

of  the arbitral tribunal or the arbitral 

procedure “was not in accordance with this 

Legislative Decree” and thus the award shall 

be annulled.137

If  any annulment is to proceed, however, 

the non-signatory must have raised these 

issues before the arbitral tribunal and 

obtained a negative ruling.138  The effect 

of  the annulment will be that the award 

is set aside and considered ineffective or 

inexistent.

B. PUBLIC POLICY IN THE COUNTRY OF 

ENFORCEMENT

When international enforcement is 

attempted, new mechanisms to challenge 

the award arise under Article V of  the New 

York Convention.139  It is worth noting that 

this attack will not invalidate or annul the 

award, it will only prevent its enforcement 

in the attempted jurisdiction.

Article V(2)(b) of  the New York 

Convention provides in its relevant part 

that, “recognition and enforcement of  an 

arbitral award may also be refused if  the 

competent authority in the country where 

recognition and enforcement is sought fi nds that… 

the recognition or enforcement of  the award 

would be contrary to the public policy of  that 

country.”140 (Emphasis added).

While this Article emphasizes (i) a different 

law relevant for enforcement, the law of  the 

state of  enforcement, and (ii) different 

considerations for refusal of  enforcement, as 

is public policy, what is most relevant about 

it is the protection that it may provide.141  

writing.150  Under those circumstances, the 

challenge to the extension of  the arbitration 

clause under Article 14 could gain traction.  

The public policy considerations could play 

an important role, as the extension may 

offend the “fundamental principles”151 of  the 

enforcement country’s legal system.

This would be the case of  the enforcement 

of  the award in England, where the group 

of  companies doctrine has been expressly 

rejected.152  Enforcement of  an award 

applying the hybrid group of  companies 

doctrine of  Article 14 would most likely 

fail.  On the other hand, in France, it 

would probably be accepted, as France has 

embraced the group of  companies doctrine, 

unless the contractual bases for extension, 

discussed above, are not suffi ciently clear. 

In general, it would be fair to say that if  

the country of  enforcement has not adopted, 

either by statute or precedent, the validity 

of  the group of  companies or estoppel 

doctrines, then enforcement courts will look 

long and hard at any attempted enforcement 

in their jurisdictions of  an award based on 

the application of  Article 14.

—————————————————

VI. OTHER CONCERNS AND 
SUGGESTIONS REGARDING 

ARTICLE 14
—————————————————

In my opinion, Article 14 refl ects some of  

the hastiness that the Peruvian Executive 

had with the implementation package for the 

TPA.  If  the Peruvian Executive, through its 

legislative authority, considered it important 

to include an article authorizing the extension 

of  the arbitration clause, I would have 

preferred to see a text like the following:

This article may provide a tool to protect 

the non-signatory, compelled to arbitrate in 

Peru under Article 14, from enforcement in 

a different country.142

T he pub l i c  po l i cy  except ion  to 

enforcement, however, is not favored.  This 

is because there is a pro-enforcement policy 

or “favor arbitrandum” implied within the New 

York Convention.143  For example, English 

courts are “reluctant to excuse and award 

from enforcement on grounds of  public 

policy.”144  Also, this exception is narrowly 

interpreted,145 making it diffi cult to expand 

the exception beyond those “fundamental 

principles”146 of  the enforcement country’s 

legal system which, if  violated, would offend 

the most basic feelings of  justice in such 

country.147

Notwithstanding these arguments, the 

amorphous nature of  public policy detracts 

from the clarity of  its interpretation and 

blurs its limits.148  This may allow a non-

signatory to successfully challenge an award.  

Although the analysis is fact specifi c, the 

basis for this challenge would be the country 

of  enforcement’s proclivity to accept the 

extension of  the arbitral agreement on the 

grounds provided for in Article 14.

—————————————————

� e public policy exception to 
enforcement, however, is not 
favored.
—————————————————

This proclivity may be assessed based on 

the laws of  the place of  enforcement.  Most 

arbitration laws in the world do not expressly 

provide for the extension of  the arbitration 

clause.149  In addition, most have opted for 

Option I of  Article 7 of  the UNCITRAL 

Model Law on International Arbitration, 

requiring the agreement to arbitrate to be in 
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Article 14. Extension of the Arbitration 

Agreement.

The arbitration agreement extends to those 

whose consent to submit to arbitration, may 

be implied, in good faith, by the application 

of  the law of  obligations or the law of  

contracts, giving due regard to the contract 

as written, and the parties’ intentions, 

including that of  the non-signatory.

This text would force the arbitrator to refer 

back to two very well-developed bodies of  

law—obligations and contracts—and imply 

consent in any of  the narrow circumstances 

in which such laws would allow it.  The 

arbitrator would be forced to focus her 

analysis of  the case from the perspective 

of  the contract as written.  In addition, 

the arbitrator would have some guidance 

in looking at the intent of  the parties, 

including the non-signatory, to determine 

the willingness to be bound by the arbitration 

clause from any manifestation of  intent.

My other concern is the application of  the 

Article 14 on the face of  Article 1363 of  the 

Civil Code.153  Article 1363 expressly limits 

the effects of  a contract to the executing 

parties and their heirs.154  Because the 

arbitration agreement is indeed a contract, 

its effects should be limited as provided by 

article 1363.  This is called the “relativity 

rule” of  contract law, which intends to 

convey that a contract is not “an unlimited 

source of  juridical relations”155 and should 

not bind third parties.156  This rule, however, 

seems to be based on the State’s intention 

to limit the protection provided to private 

contracts.157  If  that is the case, the State can 

expand at will the limits of  such protection.  

An additional argument could be made 

on statutory interpretation, based on the 

principle that a special law prevails over a 

general law.  Here the special arbitration law 

would prevail over the general provisions of  

the Civil Code.

In any case, despite my concerns, I am 

sure some scholars and practitioners will 

consider Article 14 useful as it clarifies 

whether the country or national courts will 

follow the group of  companies doctrine and 

whether estoppel could be applied in a civil 

law country like Peru.  This at least allows 

for proper drafting and planning.

—————————————————

VII. CONCLUSION

—————————————————

In sum, has Peru gone too far by allowing 

the extension of  the arbitration agreement 

in the way provided for by Article 14?  In my 

opinion, yes.  Article 14 of  the new Peruvian 

arbitration law is a unique codification 

of  case law and scholarly opinion that is 

neither clear nor widespread.  It adopts two 

very controversial theories.  First, a hybrid 

group of  companies theory, which has only 

been accepted in a handful of  jurisdictions 

and rejected in many others.  Then, an 

estoppel theory which although widely 

accepted, in common law jurisdictions is 

rarely applied and mostly obscure in civil 

law jurisdictions.

As I see it, Article 14 presents a number 

of  problems that do not have clear answers, 

giving the arbitral tribunal too much discretion 

to bind a non-signatory and the courts a very 

limited ability to annul the award or deny 

enforcement.  I would have liked to see more 

guidance for the arbitrators in determining 

the application of  good faith.  I would have 

also liked to see more guidance as to when 

a party has had an active and determinative 

participation in the negotiation, celebration, 

performance or termination of  the contract.  

It would have also been useful to have some 
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guidance as to what it means to derive 

benefi ts.

I believe the theories incorporated in 

Article 14 could be described in the same way 

the British courts illustrated the public policy 

concept, like a “very unruly horse,”158 which 

in the hand of  a “good [rider] … can be kept 

in control.”159  This means that the arbitrators 

have substantial responsibility while in the 

“saddle” of  an arbitral procedure calling for 

the application of  Article 14.

Caveat Arbiter, because you will have to 

exercise your best legal control of  the process 

and be very severe and precise about your 

ability to actually bind a non-signatory to the 

arbitration.  Your analysis should be directed 

by the premise that consent to arbitrate is 

a requisite sine qua non for any arbitration, 

and that arbitration is considered a personal 

right or duty, not assignable or delegable.160  

If  you fail in this endeavor, there may be 

serious consequences.  The award may be 

unenforceable in another country, wasting 

time and money; or, the arbitrators may be 

promoting, albeit unintentionally, the rise of  

precedent that could allow for the general 

rule of  express consent to be swallowed by 

the exception of  implied consent.

There may also be other consequences.  

Peru may be disfavored as a place for 

arbitration.  Parties will not want such 

provision to govern their case either as lex loci 

arbitri nor as lex loci contractus.161  Thus, Peru 

will not be selected as a place for arbitration 

and Peruvian law will not be chosen as 

substantive law.

The solution to some of  these problems 

will hinge on the actual application of  

Article 14, which has not yet been applied.  

There are cases in process, but no final 

awards interpreting such Article.162  It can be 
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