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With unemployment at a near-record high, many people are finding it extremely difficult to find 

gainful employment in their chosen field and would willingly accept unpaid internships to 

develop their skills and build their resumes. Employers should be cautious, however, to ensure 

that any unpaid internship meets the law’s rigorous requirements, especially now that the 

Department of Labor (DOL) has shown increased interest in this issue. 

The federal Fair Labor Standards Act (FLSA) and similar state laws require employers to pay 

covered employees at least the applicable minimum wage and, except in certain circumstances, 

overtime pay of at least one-and-one-half-times the regular rate of pay. Unpaid internships in the 

public sector and for non-profit charitable organizations, where the intern volunteers without 

expectation of compensation, are generally permissible. Such arrangements for private sector, 

for-profit employers are only permissible, however, if specific criteria are met. 

According to a fact sheet recently published by the DOL, the following six criteria must be 

applied to determine whether individuals who participate in “for-profit” private-sector 

internships or training programs may do so without compensation: 

 The internship is similar to training that would be given in an educational environment. 

 The internship experience is for the benefit of the intern. 

 The intern does not displace regular employees, but works under close supervision of 

existing staff. 

 The employer providing the training derives no immediate advantage from the activities 

of the intern; indeed, on occasion its operations may actually be impeded. 

 The intern is not necessarily entitled to a job at the conclusion of the internship. 

 The employer and the intern understand that the intern is not entitled to wages for the 

time spent in the internship. 

In general, the more an internship program is structured around a classroom or academic 

experience, providing interns with general skills that can be used in a variety of employment 

settings, the more likely the employer will be excused from paying wages. In contrast, if the 

interns are learning skills specific to the employer’s operations, are engaged in the routine 

operations of the employer, or are performing productive work (for example, filing, performing 

other clerical work, or assisting customers), then the fact that they may be receiving some 

educational benefit will not exclude them from the FLSA’s minimum wage and overtime 

requirements. 
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Damages and penalties for violations of the wage and hour laws can be significant. Individuals 

who are employed as unpaid interns in situations that do not qualify for such treatment may bring 

civil actions for unpaid wages and overtime. Under the FLSA, damages can be tripled in many 

circumstances and the employee can also recover attorneys’ fees and costs. In addition, willful 

violators may be prosecuted criminally and fined up to $10,000; a second conviction may result 

in imprisonment. The remedies available to employees are even more draconian under the law of 

many states. For example, under Massachusetts law, treble damages are mandatory, and damages 

and attorneys’ fees may be awarded not only against the company employing the intern, but also 

against the company’s president, treasurer, and any officer or agent involved in the management 

of the company. Fines may also be imposed under Massachusetts law, from up to $10,000 for a 

first, unintentional offense to as much as $50,000 for subsequent, willful offenses. Massachusetts 

law also provides for imprisonment, although this penalty is rarely, if ever, imposed. 

Action Items for Employers 

Labor organizations nationwide are trying to increase government oversight and regulation of 

unpaid internships. Given the Obama administration’s focus on the enforcement of worker 

protection laws, this effort is likely to be successful. 

Accordingly, all employers—but especially those in the “for-profit” sector—should ensure that 

the design of any program for unpaid internships fits squarely within the DOL guidelines, and 

comports with any applicable state-specific requirements. Furthermore, employers should 

periodically review the operation of such programs to confirm that, in practice as well as in 

design, interns are actually receiving general training in an educational environment, rather than 

performing services for the benefit of the employer, and are otherwise meeting the requirements 

articulated by the DOL. 

 
For assistance in this area please contact one of the attorneys listed below or any member of 

your Mintz Levin client service team.  
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