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Privatizing Wage and Hour Enforcement:
The New DOL-ABA Collaboration

By Matthew S. Makara
Boston, MA

Over the past year, the Department of Labor has increased its emphasis on enforcement
measures as part of its new strategy called “Plan/Prevent/Protect”: The Beginning of a
Broader Regulatory and Enforcement Strategy. In keeping with those efforts, the White
House recently announced an unprecedented collaboration between a federal agency and
a private bar association. Starting Monday, the DOL’s Wage and Hour Division will work
with the Standing Committee on Lawyer Referral and Information Service of the Ameri-
can Bar Association. Workers who contact the Division may now be referred to “qualified
private-sector attorneys” to handle their cases as private actions.

The Wage and Hour Division is responsible for enforcement of the Fair Labor Standards Act
and the Family and Medical Leave Act, among other laws.

According to the DOL, this new joint effort was precipitated by the Division’s inability to
handle all the complaints it receives. Even though the Division has hired 350 new inves-
tigators during the past two years, it has been unable to assist all of the more than 35,000
workers who seek its assistance each year. Moreover, it could not ensure that the workers it
could not assist were able to exercise their private rights of action under the FLSA and the
FMLA.

The DOL-ABA partnership will assist these workers in three significant ways:

1. When the Division cannot pursue the claims, it will provide the complainant
with a toll-free number to the new “ABA-Approved Attorney Referral System.
2. If the Division conducts an investigation but is unable to pursue further action
for the complainant, it will also provide the individual with information about its
findings regarding “violations at issue and back wages owed.

3. The Division will also initiate “a special process for complainants and repre-
senting attorneys to quickly obtain certain relevant case information and docu-
ments when available.” It is not yet known whether the documents may include
the employer’s confidential or proprietary information, or whether they will be
disclosed without prior notice to the employer.

These new private-sector enforcement measures are considered part of the Obama Adminis-
tration’s Middle Class Task Force initiative. According to the DOL, they will “both provide
workers a better opportunity to seek redress for FLSA and FMLA violations and help level
the playing field for employers who want to do the right thing.”

All of this means that employers will undoubtedly face an increase in private lawsuits al-
leging FLSA and FMLA violations. Particularly “hot” areas include independent contractor
status, pre- and post-work time, meal periods, white-collar exemptions, and tipped em-
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ployee requirements. These trends are expected to continue as more potential plaintiffs are connected with private wage and
hour attorneys through the DOL-ABA collaboration.

The collaboration also obviously provides attorneys with the tools they need to file class actions and collective actions:
clients and valuable information obtained by the DOL through its investigative authority.

Employers will now have to give careful consideration to whether the information and documentation they provide to the
DOL will be made available to private plaintiffs’ counsel without the protections and filter of the Freedom of Information
Act.

In light of these significant changes, it is more important than ever for employers to act now to ensure their business prac-
tices are not in violation of the FLSA or FMLA. If you have a question about the DOL-ABA collaboration or are interested
in an audit of your wage and hour practices, please contact Ellen Kearns or Jim Coleman, any member of Constangy’s
Wage Hour Practice Group, or the Constangy attorney of your choice.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946.
A “Go To” Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small
companies across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such
as Chambers USA, Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the firm is top-
ranked by the U.S. News & World Report/Best Lawyers Best Law Firms survey. More than 125 lawyers partner with clients
to provide cost-effective legal services and sound preventive advice to enhance the employer-employee relationship. Offices
are located in Alabama, California, Florida, Georgia, Illinois, Massachusetts, Missouri, New Jersey, North Carolina, South
Carolina, Tennessee, Texas, and Virginia. For more information, visit www.constangy.com.



