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March 12, 2010.

Background: Title company holding earnest money
deposited by purchaser in connection with his in-
tended purchase of condominium unit in deb-
tor-developer's condominium complex brought ad-
versary proceeding, seeking to interplead deposited
funds. Chapter 11 trustee filed answer and cross-claim
asserting that purchaser had defaulted under contract,
and purchaser filed answer and counter-cross-claim,
asserting, inter alia, entitlement to earnest money.
Purchaser moved for withdrawal of the reference,
based on his request for jury trial, and trustee moved to
strike jury demand.

Holdings: The Bankruptcy Court, Jeff Bohm, J., held
that:

(1) earnest money, as “arguable property” of bank-
ruptcy estate, was presumed to be estate property, and
(2) as a matter of apparent first impression, purchaser's
filing of counterclaim against trustee was equivalent
of filing proof of claim against estate, and thus waived
purchaser's right to jury trial.

Motion granted.
West Headnotes
[1] Bankruptcy 51 €2047

51 Bankruptcy
511 In General
511(C) Jurisdiction
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51k2047 k. Administration of estate. Most
Cited Cases
Dispute concerning whether Chapter 11 trustee, on
behalf of bankruptcy estate, or intended purchaser of
condominium unit held title to earnest money depo-
sited by intended purchaser was “core” proceeding,
given that dispute concerned administration of estate
and that intended purchaser was making claim against
“arguable property” of estate. 28 U.S.C.A. §§

157(b)2)(A, B).

[2] Bankruptcy 51 £€-2130

51 Bankruptey
S1II Courts; Proceedings in General
S1II(A) In General
51k2127 Procedure
51k2130 k. Jury trial, authority and
discretion to conduct. Most Cited Cases

Jury 230 €=19(9)

230 Jury
23011 Right to Trial by Jury
230k19 Civil Proceedings Other Than Actions;
Special Proceedings
230k19(9) k. Bankruptcy and insolvency
proceedings. Most Cited Cases
Creditor or party-in-interest who voluntarily files a
claim against the bankruptcy estate thereby loses the
Seventh Amendment right to a jury trial if the trustee
subsequently objects to the claim or seeks some other
affirmative relief relating to the claim. U.S.C.A.
Const.Amend. 7.

[3] Bankruptcy 51 €2532

51 Bankruptcy
51V The Estate
51V(C) Property of Estate in General
51V(C)1 In General

51k2532 k. Interest of debtor in general.
Most Cited Cases
“Arguable property” of the bankruptcy estate is
property in which the debtor has only an arguable
claim of right, and when property is determined to be
“arguable property” of the estate, it should be pre-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



425 B.R. 402
(Cite as: 425 B.R. 402)

sumed to be property of the estate.
[4] Bankruptcy 51 £€5°2547

51 Bankruptcy
51V The Estate
51V(C) Property of Estate in General
51V(C)2 Particular Items and Interests

51k2547 k. Property held in trust or
custody for debtor; deposits. Most Cited Cases
Earnest money that was being held by title company in
connection with intended purchase of condominium
unit in debtor-developer's condominium complex was
“arguable property” of bankruptcy estate, since both
Chapter 11 trustee and intended purchaser asserted
claims to funds, and therefore earnest money was
presumed to be estate property.

[5] Bankruptcy 51 £~2547

51 Bankruptcy
51V The Estate
51V(C) Property of Estate in General
51V(C)2 Particular Items and Interests

51k2547 k. Property held in trust or
custody for debtor; deposits. Most Cited Cases
Claims related to interpleaded funds qualify as “ar-
guable property” of the bankruptcy estate.

[6] Bankruptcy 51 €2130

51 Bankruptcy
S1II Courts; Proceedings in General
511I(A) In General
51k2127 Procedure
51k2130 k. Jury trial, authority and
discretion to conduct. Most Cited Cases

Jury 230 €=28(5)

230 Jury
23011 Right to Trial by Jury
230k27 Waiver of Right
230k28 In Civil Cases
230k28(5) k. Form and sufficiency of
waiver. Most Cited Cases
By filing counterclaim against trustee in interpleader
action filed in bankruptcy court in which he asserted
right to earnest money which was “arguable property”
of Chapter 11 estate presumed to be estate property,
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intended purchaser of condominium unit in deb-
tor-developer's condominium complex performed
equivalent of filing proof of claim against estate, and
thus waived his right to jury trial. U.S.C.A.
Const.Amend. 7.

[71 Bankruptey 51 €~2022

51 Bankruptcy
511 In General
51I(B) Constitutional and Statutory Provisions
51k2021 Construction and Operation
51k2022 k. Purpose. Most Cited Cases

One of the chief goals of the Bankruptcy Code is to
allow the bankruptcy court to fairly and expeditiously
administer the bankruptcy estate so that claims can be
paid in a timely manner and the debtor can receive a
discharge.

L

[8] Bankruptcy 51 <—2832.1

51 Bankruptcy
51VII Claims
51VII(A) In General
51k2832 Post-Petition Claims

51k2832.1 k. In general. Most Cited
Cases
Claimant filing a proof of claim may assert only a
claim for a debt arising prepetition; claims arising
postpetition should not be included in the proof of
claim. Official Bankruptcy Form 10, 11 U.S.C.A.

[9] Bankruptcy 51 €-°2832.1

51 Bankruptcy
51VII Claims
51VII(A) In General
51k2832 Post-Petition Claims
51k2832.1 k. In general. Most Cited
Cases

Bankruptcy 51 €-2893

51 Bankruptcy
51VII Claims
51VII(D) Proof; Filing
51k2892 Necessity of Filing; Effect of
Failure
51k2893 k. Administrative claims; re-
quest for payment. Most Cited Cases
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Party asserting a postpetition claim should file an
application with the bankruptcy court and request an
order establishing the claim as an allowed adminis-
trative claim or an allowed postpetition claim pursuant
to a particular statute.

[10] Bankruptcy 51 €~2162

51 Bankruptcy
S1II Courts; Proceedings in General
S1II(B) Actions and Proceedings in General

51k2162 k. Pleading; dismissal. Most Cited
Cases
Motion under rule governing defenses and objections
alters the time in which an answer is due until after the
trial court denies the motion or postpones the decision;
however, time to file an answer is not altered by any
other type of motion, such as a motion to abstain.
Fed.Rules Civ.Proc.Rules 12, 12(a)(4)(A), 28
U.S.C.A.

[11] Federal Courts 170B <~247.5

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(B) Right to Decline Jurisdiction; Ab-
stention Doctrine
170Bk47 Particular Cases and Subjects,
Abstention
170Bk47.5 k. Bankruptcy. Most Cited
Cases
Pending state-court action is not required for bank-
ruptcy court to abstain from adjudicating a dispute;
instead, court can decide to abstain from adjudicating
a dispute brought to it and issue an order authorizing
the party seeking abstention to proceed to state court
to prosecute the suit.

[12] Bankruptcy 51 €+2130

51 Bankruptey
S1II Courts; Proceedings in General
S1II(A) In General
51k2127 Procedure
51k2130 k. Jury trial, authority and
discretion to conduct. Most Cited Cases

Jury 230 €225(8)

230 Jury
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23011 Right to Trial by Jury
230k25 Demand for Jury

230k25(8) k. Form and sufficiency of de-
mand. Most Cited Cases
Claimant in interpleader action filed in bankruptcy
court could have sought to preserve his right to jury
trial by filing motion for bankruptcy court's permis-
sive abstention and original answer with demand for
jury trial which made no express assertion that clai-
mant had rights to interpleaded funds, as would con-
stitute claim against “arguable property” of bank-
ruptcy estate, or by solely filing original answer and
demand for jury trial, without expressly asserting that
he had rights to interpleaded funds. U.S.C.A.
Const.Amend. 7; Fed.Rules Bankr.Proc.Rule 9015, 11
U.S.C.A.; Fed.Rules Civ.Proc.Rule 38, 28 U.S.C.A.

[13] Bankruptcy 51 €~2130

51 Bankruptey
S1II Courts; Proceedings in General
S1II(A) In General
51k2127 Procedure
51k2130 k. Jury trial, authority and
discretion to conduct. Most Cited Cases

Jury 230 €=25(8)

230 Jury
23011 Right to Trial by Jury
230k25 Demand for Jury

230k25(8) k. Form and sufficiency of de-
mand. Most Cited Cases
A party demanding trial by jury must comply with the
rules of civil and bankruptcy procedure to perfect their
right to jury trial. U.S.C.A. Const.Amend. 7.

[14] Bankruptcy 51 €2162

51 Bankruptey
S1II Courts; Proceedings in General
S1II(B) Actions and Proceedings in General

51k2162 k. Pleading; dismissal. Most Cited
Cases
District courts have substantial discretion to allow
parties to amend their pleadings.
*404 William S. Chesney, III, William L. Van Fleet,
II, Frank Elmore et al., Houston, TX, for Plaintiff.

Amy Kathleen Wolfshohl, Porter & Hedges, Houston,
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TX, Preston T. Towber, The Towber Law Firm, Bel-
laire, TX, for Defendants.

MEMORANDUM OPINION ON TRUSTEE'S
MOTION TO STRIKE JURY DEMAND

JEFF BOHM, Bankruptcy Judge.
L. INTRODUCTION.

This Memorandum Opinion addresses whether a de-
mand for a jury trial made by one of the defendants
should be stricken. The Court issues this Opinion to
underscore the time-consuming and oft-confusing
analysis that many courts (including this one) have
undertaken in arriving at a decision on whether to
strike a jury demand. Indeed, there is severe split of
authority on whether a non-bankrupt defendant loses
the right to a jury trial by filing a counterclaim in an
adversary proceeding initiated in bankruptcy court. A
review of these conflicting authorities, which this
Court did in the instant dispute in order to arrive at a
decision, leads this Court to hope that Congress might
someday pass a statute that will eliminate, or at least
reduce, the difficulty of making a determination as to
whether a jury trial has been waived. Until such leg-
islation is passed, however, this Court, and others, will
doubtless continue to spend much time wading
through the murky waters where jury trial rights and
bankruptcy law converge.

II. PROCEDURAL AND FACTUAL BACK-
GROUND.

1. Endeavour Highrise, L.P. (Endeavour) is the
developer of a high-rise condominium complex
located in Seabrook, Harris County, Texas.

2. On or about July 26, 2008, Endeavour and Ken-
neth A. Zimmern (Zimmern) entered into an Earnest
Money Contract (the Contract) whereby Endeavour
agreed to sell, and Zimmern agreed to purchase, a
condominium unit.

3. Pursuant to the Contract, Zimmern deposited
earnest money of $44,000.00 (the Earnest Money)
with William M. Condrey, P.C. d/b/a First Ameri-
can Title-Tanglewood and d/b/a First American
Title-Westheimer (the Title Company). The Title
Company still holds the Earnest Money.
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4. Under the terms of the Contract, Endeavour is
entitled to the Earnest Money if the sale and pur-
chase of the condominium unit fails to close due to
default by Zimmern. Conversely, under the terms of
the Contract, Zimmern is entitled to the return of the
Earnest Money if the sale and purchase of the
condominium unit fails to close due to default by
Endeavour.

5. The sale and purchase of the condominium unit
did not close.

6. On May 4, 2009, Endeavour filed a voluntary
Chapter 11 petition in this Court [Main Case
09-33151, Doc. No. 1].

7. On June 12, 2009, this Court appointed David R
Jones as trustee of Endeavour's Chapter 11 estate
(the Trustee) [Main Case 09-33151, Doc. No. 96].

8. On August 27, 2009, the Title Company initiated
the pending adversary proceeding by filing a
pleading entitled: Original Complaint for Inter-
pleader (the Complaint) [Adv. Doc. No. 1]

*405 9. The Complaint names Endeavour and
Zimmern as defendants and sets forth, among other
things, that: (a) the Title Company is an innocent
stakeholder with respect to the Earnest Money and
makes no claim to these funds; (b) the Title Com-
pany is unaware whether the transaction contem-
plated by the Contract failed to close due to default
by Endeavour or by Zimmern; (c) the Title Com-
pany believes that the Earnest Money is subject to
the conflicting claims of Endeavour and Zimmern;
and (d) the Title Company stands ready, willing,
and able to deposit the Earnest Money into the re-
gistry of this Court.

10. The relief requested in the Complaint is that: (a)
the Title Company be permitted to interplead the
Earnest Money into the Court's registry; (b) the Title
Company be discharged from all claims with re-
spect to the Earnest Money; and (c) the Court award
attorneys' fees to the Title Company in the mini-
mum amount of $1,500.00, with these fees to be
paid from the interpleaded funds.

11. The Complaint was duly and properly served on
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Zimmern and the Trustee (as the authorized repre-
sentative of Endeavour's Chapter 11 estate).

12. On September 14, 2009, the Trustee filed a
pleading entitled: Trustee's Answer to Complaint
for Interpleader and Cross-Claim (the Answer and
Cross-Claim) [Adv. Doc. No. 10]. The
cross-defendant is Zimmern.

13. In the Answer and Cross-Claim, the Trustee sets
forth, among other things, that he supports the Title
Company's action for interpleader and that Zim-
mern defaulted under the Contract for failing to
close, for refusing to release the Earnest Money to
Endeavour, and for refusing to pay liquidated
damages in the amount of 1.5% of the purchase
price.

14. The relief requested in the Answer and
Cross-Claim is that the Trustee be awarded a
judgment against Zimmern “for all actual damages,
declaratory relief, attorney's fees and costs, pre-and
post-judgment interest and all such other and further
relief to which the Trustee may be entitled.” [ 28 of
the Answer and Cross-Claim].

15. On October 19, 2009, Zimmern filed a pleading
entitled: Defendant/Cross-Plaintiff Kenneth A.
Zimmern's Answer to Complaint for Interpleader,
Answer to Cross-Claim of Chapter 11 Trustee, and
Counterclaim  (the  Answer and  Coun-
ter-Cross-Claim) [Adv. Doc. No. 17]. The coun-
ter-cross-defendant is the Trustee.

16. In the Answer and Counter-Cross-Claim,
Zimmern sets forth, among other things, that he is
entitled to the Earnest Money because Endeavour
defaulted under the Contract due to Endeavour's
failure to satisfy certain conditions, including, but
not limited to, Endeavour's failure to deliver to
Zimmern a habitable condominium within a rea-
sonable period of time after execution of the Con-
tract [ 35 of the Answer and Coun-
ter-Cross-Claim].

17. In his Counter-Cross-Claim against the Trustee,
Zimmern alleges that Endeavour, in dealing with
him, engaged in fraud, statutory fraud, and fraud in
the inducement.*406 ™ Among other things,
Zimmern alleges that Endeavour made the follow-
ing representations to him: (a) if he signed the

Contract, Endeavour would pre-sell the condomi-
nium within sixty days to another buyer and enable
Zimmern to receive a profit of at least $20,000; (b)
the condominium would be complete and ready for
occupancy by no later than the summer of 2007; and
(c) the closing on the condominium was contingent
on Zimmern obtaining financing from a lending in-
stitution [ 55 of the Answer and Coun-
ter-Cross-Claim].

ENI1. Zimmern does not specifically state
which representatives of Endeavour engaged
in the alleged fraud. Because the Contract
was negotiated and signed before the filing of
Endeavour's bankruptcy petition, it is clear
that Zimmern is not alleging that the Trustee
committed the alleged fraud (as the Trustee
was appointed only after Endeavour filed its
Chapter 11 petition). Accordingly, the Court
assumes that Zimmern's allegations of fraud
are aimed at persons in control of or em-
ployed by Endeavour prior to the filing of the
Chapter 11 petition. For purposes of this
Memorandum Opinion, this Court will refer
to these persons (or this person) simply as
Endeavour.

18. In a paragraph entitled “Damages,” Zimmern
asserts that “[a]s a proximate result of the claims set
forth above [i.e., the Counter-Cross-Claims against
the Trustee, as representative of Endeavor's estate],
Zimmern has suffered the loss of custody, posses-
sion and control of his [E]arnest [M]oney.” [ 64 of
the Answer and Counter-Cross-Claim].

19. In a paragraph entitled “Attorney Fees, Interest
and Costs,” Zimmern asserts that he “does not seek
his attorneys fees at this time. Zimmern does not
request an award of pre- and post-judgment interest
at the maximum rate provided by law or court costs
at this time.” [ 66 of the Answer and the Coun-
ter-Cross-Claim].

20. The relief requested by Zimmern in the prayer
paragraph of the Answer and Counter-Cross-Claim
is that a judgment be entered declaring that the
Earnest Money “is the personal property of Zim-
mern, and not that of the Debtor, and that the Court
enter an [sic | judgment ordering the Escrow Agent
[i.e., the Title Company] to tender, transfer, and
otherwise return the [E]arnest [M]oney to the cus-
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tody, control, and possession of Kenneth A. Zim-
mern for the reasons set forth herein and for such
other and further relief as the Court deems just.”
[Prayer paragraph, page 11 of the Answer and
Counter-Cross-Claim].

21. Zimmern expressly requests a jury trial in the
prayer paragraph of the Answer and Coun-
ter-Cross-Claim.

22. On October 19, 2009, Zimmern filed a pleading
entitled: Defendant and Cross-Defendant Kenneth
A. Zimmern's Motion for Withdrawal of the Ref-
erence to United States District Court Pursuant to 28
U.S.C. § 157(D) (the Motion to Withdraw Refer-
ence) [Adv. Doc. No. 18]. In the Motion to With-
draw Reference, Zimmern argues that because he is
entitled to a jury trial, reference of this adversary
proceeding should be withdrawn so that a jury trial
can be held in the United States District Court for
the Southern District of Texas.

23. On November 11, 2009, the Trustee filed a
pleading entitled: Trustee's Motion to Strike Jury
Demand and *407 Objection to Kenneth A. Zim-
mern's Motion for Withdrawal of the Reference (the
Motion to Strike) [Adv. Doc. No. 23]. In the Motion
to Strike, the Trustee argues that Zimmern is not
entitled to a jury trial. Thereafter, in the same
pleading, the Trustee argues that reference of this
adversary proceeding should not be withdrawn.

24. On December 3, 2009, Zimmern filed a pleading
entitled: Cross-Defendant Kenneth A. Zimmern's
Response to Trustee's Motion to Strike Jury De-
mand (the Response). [Adv. Doc. No. 27]. In the
Response, Zimmern again argues that he is entitled
to a jury trial and that the reference should be
withdrawn.

25. On January 6, 2010, this Court held a hearing on
the Motion to Strike and the Response. On this same
day, the Court also held a hearing on the Motion to
Withdraw Reference. Neither party adduced testi-
mony from any witnesses nor introduced any exhi-
bits. Rather, counsel for the Trustee and counsel for
Zimmern made legal arguments. The Court then
took the matter under advisement.

26. On January 8, 2010, Zimmern filed a pleading
entitled: Cross-Defendant Kenneth A. Zimmern's
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Post-Hearing Memorandum of Law in Support of
Right to Jury Trial [Adv. Doc. No 33]. In this
pleading, Zimmern made further arguments as to
why he is entitled to a jury trial.

27. This Memorandum Opinion addresses only the
Motion to Strike and the Response, and the argu-
ments made by both parties on the issue of whether
Zimmern is entitled to a jury trial. This Court will
subsequently issue a separate Report and Recom-
mendation to the District Court on the Motion to
Withdraw Reference.

III. CONCLUSIONS OF LAW
A. Jurisdiction and Venue

[1] The Court has jurisdiction over this adversary
proceeding pursuant to 28 U.S.C. §§ 1334(b) and
157(a). This particular dispute concerns who holds
title to the Earnest Money: the Trustee (on behalf of
Endeavour's Chapter 11 estate) or Zimmern. There-
fore, this dispute is a core proceeding pursuant to 28
U.S.C. § 157(b)(2)(A) because it concerns the ad-
ministration of Endeavour's estate. Alternatively,
because Zimmern asserts that he is entitled to recover
what is “arguable property” of the estate-i.e., the
Earnest Money-this dispute is a core proceeding pur-
suant to 28 U.S.C. 157(b)(2)(B), as Zimmern is mak-
ing a claim against “arguable property” of Endea-
vour's estate. ™ Venue is proper pursuant to 28 U.S.C.
§§ 1408 and 1409.

FN2. The concept of “arguable property” of
the estate was first articulated by the Fifth
Circuit in Brown v. Chesnut (In re Chesnut ),
422 F.3d 298, 300 (5th Cir.2005). This Court
will subsequently discuss in this opinion how
this concept is applicable to the dispute at
bar.

B. The Trilogy Regarding the Right to a Jury Trial
in Suits Filed in Bankruptcy Court

The Supreme Court of the United States has issued
three opinions as to when a party to a dispute in
bankruptcy court has no right to a jury trial. In Kat-
chen v. Landy, 382 U.S. 323,86 S.Ct. 467, 15 L.Ed.2d
391 (1966), the Court held that an objection to a proof
of claim was a summary proceeding over which no
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jury trial *408 attached. Id. In Granfinanciera, S.A. v.
Nordberg, 492 U.S. 33, 109 S.Ct. 2782, 106 L.Ed.2d
26 (1989), the Court reiterated this principle by
holding that “[a]lthough a petitioner might be entitled
to a jury trial on the issue of preference if he presented
no claim in the bankruptcy proceeding and awaited a
federal plenary action by the trustee, when the same
issue arises as part of the process of allowance and
disallowance of claims, it is triable in equity.” Id. at
58, 109 S.Ct. 2782 (quoting Katchen, 382 U.S. at 336,
86 S.Ct. 467) (internal citations omitted). Soon the-
reafter, the Court, in Langenkamp v. Culp, 498 U.S.
42,111 8S.Ct. 330, 112 L..Ed.2d 343 (1990), citing both
Katchen and Granfinanciera, held that:

... by filing a claim against a bankruptcy estate the
creditor triggers the process of “allowance and dis-
allowance of claims,” thereby subjecting himself to
the bankruptcy court's equitable power. If the cred-
itor is met, in turn, with a preference action from the
trustee that action becomes part of the
claims-allowance process which is triable only in
equity. In other words, the creditor's claim and the
ensuing preference action by the trustee become
integral to the restructuring of the debtor-creditor
relationship through the bankruptcy court's equity
jurisdiction. As such, there is no Seventh Amend-
ment right to a jury trial.

Id. at 44-45, 109 S.Ct. 2782 (internal citations omit-
ted).

[2] Katchen, Granfinanciera, and Langenkamp, taken
together, indicate that a creditor or party-in-interest
who voluntarily files a claim against the bankruptcy
estate thereby loses the Seventh Amendment right to a
jury trial if the trustee subsequently objects to the
claim or seeks some other affirmative relief relating to
the cFlgim (hereinafter referred to as the Trilogy hold-
ing).—

EN3. The District Court, in Mirant Corp., v.
The Southern Co., 337 B.R. 107 (N.D.Tex.,
2006), has interpreted Katchen, Granfinan-
ciera, and Langenkamp differently than this
Court. In Mirant, in finding that filing a proof
of claim does not necessarily waive a party's
right to a jury trial in an adversary proceed-
ing, the District Court stated that “courts
must indulge in a presumption against waiver
of the Seventh Amendment right to a jury
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trial,” and, because of this, a party filing a
proof of claim must “knowingly, voluntarily,
and intelligently” waive his right to a jury
trial in order to actually effect the waiver of
his right to a jury trial. This Court can see no
way to harmonize its own interpretation of
Katchen, Granfinanciera, and Langenkamp
with the District Court's interpretation, in
Mirant, of these three cases.

This Court has favorably cited Mirant in a
previous opinion- Johnson v. Williamson
(In_re British American Properties), 369
B.R. 322, 330-32 (Bankr.S.D.Tex.2007).
Thus, the Court takes this opportunity to
clarify its purpose for relying on Mirant in
British American Properties and resolve
what may appear to be a contradictory
treatment of Mirant in the dispute at bar. In
British American Properties, this Court
relied on Mirant for the wholly uncontro-
versial proposition that the authority of the
bankruptcy court is rooted in the restruc-
turing of the debtor-creditor relationship
and the process of the allowance or disal-
lowance of claims. See British American
Properties, 369 B.R. at 332: See also
Langenkamp v. Culp, 498 U.S. at 44-45,
111 S.Ct. 330 (“... by filing a claim against
a bankruptcy estate the creditor triggers the
process of the ‘allowance and disallow-
ance of claims,’ thereby subjecting himself
to the bankruptcy court's equitable pow-
er’); Northern Pipeline Construction Co.
v. Marathon Pipe Line Co., 458 U.S. 50,
71,102 S.Ct. 2858, 73 L.Ed.2d 598 (1982)
(“[T]he restructuring of debtor-creditor
relations ... is at the core of the federal
bankruptcy power....”). In so doing, this
Court agreed with Mirant for the proposi-
tion that certain claims made by
non-bankrupt parties in an adversary pro-
ceeding may not implicate the bankruptcy
court's power to readjust debtor-creditor
relationships or the process of the allow-
ance or disallowance of claims-i.e., that
there are outer limits to the processes of
readjusting the debtor-creditor relationship
and the allowance or disallowance of
claims. See British American Properties,
369 B.R. at 332 (“Inherent in the notion of
adjusting the debtor-creditor relationship is
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the existence of such a relationship on the
date of filing.”)

However, although this Court agreed at
that time with Mirant on this specific con-
clusion of law, it did not rely on the Dis-
trict Court's interpretation, in Mirant, of
Katchen, Granfinanciera, and Langen-
kamp; and British American Properties
does not stand for the propositions, ad-
vanced in Mirant, that: (1) courts must
indulge in a presumption against waiver of
the Seventh Amendment right to a jury
trial above and beyond any presumptions
already accounted for in Katchen, Gran-
financiera, and Langenkamp themselves;
or (2) a non-bankrupt defendant who has
already filed a proof of claim must, in ad-
dition to the act of filing this claim, take
other steps to “knowingly, voluntarily, and
intelligently”” waive his right to a jury trial
in order to actually effect a waiver of his
right to jury trial.

*409 C. Extension of the Trilogy to Counterclaims
Filed in Response to Suits Brought by Bankruptcy
Trustees.

The Trilogy holding is based upon a specific chrono-
logical fact pattern: first, a creditor or party-in-interest
files a claim against the bankruptcy estate; and second,
the trustee objects to the claim or seeks some other
affirmative relief against the claimant (such as a
complaint to recover a preference under § 547 or a
complaint to recover a fraudulent conveyance under §
548). 24

FN4. Any reference hereinafter to “the Code”
refers to the United States Bankruptcy Code.
Further, reference to any section (i.e. § ) re-
fers to a section in 11 U.S.C., which is the
United States Bankruptcy Code. Reference to
a “Rule” or “Bankruptcy Rule” refers to the
Federal Rules of Bankruptcy Procedure.

Suppose, however, the fact pattern is reversed: first,
the trustee files a complaint against a named defendant
(who has not yet filed any proof of claim against the
estate); and second, in response to the trustee's com-
plaint, the defendant files a claim against the estate in
the form of a counter-claim against the trustee. Does
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the Trilogy holding apply to this fact pattern? Does the
defendant lose the right to a jury trial by virtue of
having filed a counterclaim against the trustee? Stated
differently, when a party is dragged into a bankruptcy
court against its will (rather than voluntarily filing a
claim as in the Trilogy fact pattern), should that party
lose his right to a jury trial if he responds with a
counterclaim against the estate? The case law is split
on the answer to this question.

1. Opinions Discussing Why a Defendant Who Has
Filed a Counterclaim Has Not Lost the Right to a Jury
Trial.

The key case cited by Zimmern's counsel at the hear-
ing is In re Larsen, 172 B.R. 988 (D.Utah 1993).
Indeed, Zimmern emphasized that the facts in Larsen
are “on all fours” with the facts in the dispute at bar,
and that this Court should adopt the reasoning and
holding of Larsen. There, the plaintiff filed an inter-
pleader action in the Utah bankruptcy court. The
named defendants were two Chapter 7 trustees (for
two separate and distinct Chapter 7 estates), plus two
individuals and one corporation. /d. at 990-91 The-
reafter, one of the trustees filed a cross-claim against
the defendant corporation and an individual defen-
dant, who both then filed a counter-cross-claim
against the trustee. Id. All of these parties asserted a
claim against the $27,000 that the plaintiff had inter-
pleaded. /d. The trustee who had filed the cross-claim,
and thereafter had been countersued by the parties
against whom he had cross-claimed, argued that the
counter-crossclaim constituted a claim against the
chapter 7 estate; and that, therefore, the individual
counter-cross-claimants had no right to a jury trial
under the Trilogy holding. /d. at 991-92.

*410 The court rejected the trustee's argument by
expressly concluding that the filing of a counterclaim
(or cross-claim) against the estate is nof the equivalent
of filing proof of claim The Larsen court's holding
could not be clearer:

The Langenkamp Court explained why the filing
of a proof of claim subjects a creditor to the equity
jurisdiction of the bankruptcy court for the adjudi-
cation of counterclaims filed by the trustee: “By
filing a claim against a bankruptcy estate the cred-
itor triggers the process of ‘allowance and disal-
lowance of claims,’ thereby subjecting [itself] to the
bankruptcy court's equitable power. If the creditor is
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met, in turn, with a preference action from the
trustee, that action becomes part of the
claims-allowance process which is triable only in
equity.”

On the other hand, when the trustee, or a third
party, files a jury-triable action, and the defendant
files an answer containing a jury demand, the de-
fendant's right to a jury trial has accrued. If the de-
fendant concurrently with the answer, or subse-
quently, files a counterclaim or cross-claim against
the estate in connection with the same subject mat-
ter, the counterclaim or cross-claim becomes a part
of the jury trial process. The claims allowance
process is never triggered.

An interpleader action, including cross-claims
filed therein against a trustee, is not a proof of a
claim The claims allowance process is not involved.
The contest is over identified funds, the ownership
of which are in dispute. That contest does not in-
volve a claim for a share of estate assets.

The Defendants made timely demand for a jury
trial. Their right to a jury trial of the legal issues in
the dispute has accrued. The Defendants are entitled
to a jury trial of the legal issues.

Id. at 993 (internal citations omitted).

In his Post-Hearing Memorandum of Law, Zimmern's
counsel cites two other cases supporting the Larsen
holding that the filing of a counterclaim does not
foreclose a defendant's right to a jury trial.

One is Beard v. Braunstein, 914 F.2d 434 (3rd
Cir.1990). There, the Third Circuit held that the de-
fendant sued by the Chapter 7 trustee for breach of a
lease did not waive his right to a jury trial by filing a
compulsory counterclaim for damages caused by the
poor condition of one of the rented properties. The
Third Circuit, in reversing the district court's affir-
mance of the bankruptcy court's ruling, expressed the
view that to find such a waiver “is something less than
fair play.” Id. at 442. The Third Circuit apparently
came to this conclusion because the defendant had not
filed a proof of claim and because the counterclaim
was compulsory. See In re NDEP Corp., 203 B.R.
905, 911 (D.Del.1996) (“ Beard does address that
situation, but relies partially upon the compulsory
nature of the counterclaim asserted by the defendant™).
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The second case which Zimmern cites in support of
the Larsen holding is this Court's opinion in British
American Properties. In that case, this Court held that
a defendant who had not filed a proof of claim (just
like Zimmern in the suit at bar), and who also had filed
a counterclaim (just like Zimmern in the suit at bar),
was nevertheless still entitled to a jury trial. This Court
will discuss its ruling in this case at length subse-
quently in this opinion. For now, suffice it to say that it
is certainly understandable why Zimmern cited this
case in his support.

In sum, Zimmern relies heavily on Larsen because it is
“on all fours.” And, he rightfully cites Beard and
*411British American Properties in further support of
his position that he is entitled to a jury trial.

Finally, this Court has found another on-point case,
not cited by Zimmern, where a claim or counterclaim
for interpleaded funds was held not to have waived a
defendant's right to a jury trial- In re Peanut Corp. of
Am., 407 B.R. 862 (W.D.Va.2009). Peanut is as close
to being on “all fours” with the dispute at bar as any
case this Court can find. In Peanut, the Peanut Cor-
poration of America (PCA), the Debtor, held a direc-
tors' and officers' insurance policy with Federal In-
surance Company (FIC). /d. at 864. FIC, anticipating
that claims against the insurance policy would exceed
the maximum aggregate liability limit on the policy
due to allegations that peanut products manufactured
by PCA contained salmonella, filed an interpleader
action in bankruptcy court “to determine the allocation
of the proceeds among the individuals insured by the
policy.” Id. One of the individual defendants, Parnell,
filed an answer, a statement of claim to the inter-
pleaded funds, a counterclaim, and a motion to with-
draw the reference. In response to Parnell's motion to
withdraw the reference, the Chapter 7 trustee argued
that the reference should not be withdrawn because,
inter alia, “Parnell consented to Bankruptcy Court
Jurisdiction and thus waived his right to seek with-
drawal by filing a statement of claim and counter-
claims in response to the adversary proceeding.” /d. In
holding that permissive withdrawal of the reference
was appropriate, the District Court concluded that
Parnell had not waived his right to a jury trial by filing
his statement of claim to the interpleaded funds along
with additional counterclaims. /d. The only explana-
tion that the District Court provides for this conclusion
is the Shermanesque statement that he declined to hold
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that Parnell's right to a jury trial was waived because
the pattern in which Parnell filed his pleadings “evi-
denced Parnell's desire to preserve his right to make
such claims despite filing the Motion to Withdraw
Reference-not his implicit consent to Bankruptcy
Court Jurisdiction.” /d. at 866 n. 2.

2. Opinions Discussing Why a Defendant Who Has
Filed a Counterclaim Has Lost the Right to a Jury
Trial.

Several other courts completely disagree with the
Larsen holding. For instance, the District Court for the
District of Utah, in In re Americana Expressways,
Inc., 161 B.R. 707 (D.Utah 1993), held that the de-
fendant's “ ‘defense’ ” really represented a counter-
claim, and thus the defendant had waived his right to a
jury trial. /d. 713-14 at There, the trustee initiated an
adversary proceeding seeking to recover undercharges
for freight transportation in violation of § 10761 of the
Interstate Commerce Act from the defendant. /d. at
708. The defendant answered by asserting a variety of
defenses, including the contention that the trustee's
claim was barred by unreasonableness pursuant to §
11705(b)(3) of the Interstate Commerce Act. Under
this statute, shippers have “an express cause of action
for damages in the amount of the difference between
the tariff rate and the rate determined to be reasonable
by the Interstate Commerce Commission.” Id. at 713.
The court found that “[b]ecause the rate ultimately
determined by the ICC to be reasonable may be less
than the amount paid to the carrier, the shipper may be
entitled to affirmative relief against the carrier.” Id.
Because the defendant's answer did not limit the relief
it sought to merely offsetting any liability it may have
had as a result of failing to pay the debtor at the filed
rate, the court found that the assertion of the defense of
“unreasonableness” under § 11705(b)(3) of the Inter-
state Commerce Act was, in reality,*412 a claim
against the estate. Id. Citing Langenkamp and Gran-
financiera, the court held that because the defendant
had made a claim against the estate, the trustee's
turnover action had become integral to the restruc-
turing of the debtor-creditor relationship, and, there-
fore, the defendant had submitted to the bankruptcy
court's equity jurisdiction and was not entitled to a jury
trial. Id.

In Roberds, Inc. v. Palliser Furniture, 291 B.R. 102
(S.D.Ohio 2003), the debtor-in-possession brought an
adversary action against the defendant to recover
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alleged preferences paid to the defendant in the ninety
days preceding the debtor's bankruptcy filing. /d. at
104. In response, the defendant counterclaimed,
seeking administrative expenses for post-petition
sales, including an offset for amounts owed to the
debtor-in-possession. /d. at 105-06. The court found
that the defendant's counterclaim divested it of the
right to a jury trial, even though the defendant did not
seek a pre-petition claim.

In Schwinn Bicycle Co. v. AFS Cycle & Co. Ltd, 184
B.R. 945 (Bankr.N.D.II1.1995), the plan committee
brought a preference action against a number of the
parties to recover settlement payments they had re-
ceived from the debtor within 90 days before the
debtor filed its petition. /d. at 947-48. Of this group of
defendants, a particular individual defendant held no
claim against the debtor as of the date of the filing of
the debtor's petition and was not listed as a creditor in
the debtor's bankruptcy schedules. Id. at 947. This
defendant answered and asserted a counter-claim
against the committee seeking damages for the deb-
tor's alleged breach of their settlement agreement, and
also demanding a jury trial. /d. The court found that
the defendant's counterclaim was a claim against the
estate, and, thus, the defendant had submitted to the
equity jurisdiction of the bankruptcy court and lost her
right to a jury trial. In so doing, the court criticized the
Larsen holding, stating that the temporal distinction
made by the court in that case “misreads Langenkamp

9,

In Langenkamp, the creditors submitted to the
bankruptcy court's jurisdiction with regard to the
preference action, despite the fact that the prefe-
rence action was not asserted as an objection to a
proof of claim, but rather as an independent adver-
sary proceeding. In so holding, the Supreme Court
focused “not on the procedural posture in which the
trustee's action was asserted, but on the creditor's
submission to the bankruptcy court's equity juris-
diction. In that regard, it is the fact of the creditor's
claim against the estate that is important, not the
procedural posture of the trustee's action or the
timing of the creditor's claim,”

Id. at 952 (internal citations omitted).

In the suit at bar, the Trustee, in his Motion to Strike,
cites a case for the proposition that a party who files a
claim against the bankruptcy estate triggers the
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process of allowance and disallowance of claims and
invokes the bankruptcy court's equitable powers. For
example, in [n re Hudson, 170 B.R. 868, 870
(E.D.N.C.1994), the trustee filed a complaint asserting
that the defendant had failed to pay the debtor $67,000
under the parties' contract. In response, the defendant
filed an answer and a counterclaim denying that the
defendant owed money to the debtor for a variety of
reasons, and seeking “a sum to be assessed by a jury in
order to compensate this [d]efendant for its losses as
alleged....” Id. In its answer and counterclaim, the
defendant also demanded a jury trial. The court, noting
that “the Supreme Court's focus in Langenkamp was
not on the procedural posture [of] the trustee's *413
action ..., but on the creditor's submission to the
bankruptcy court's equity jurisdiction,” found that the
defendant had submitted to the bankruptcy court's
equity jurisdiction in filing its answer and counter-
claim, “even though the case does not involve issues
of preferences or fraudulent conveyances, and even
thought the defendant did not file any claim with the
bankruptcy court before the trustee filed his com-
plaint.” Id. at 875.

The Trustee also cites Hudson for the proposition that
a party filing a counterclaim in response to a claim by
a trustee submits himself to the equitable jurisdiction
of the bankruptcy court and waives his right to a jury
trial. The Trustee cites three other cases for this
proposition as well. The first is In re Lloyd Securities,
Inc., 156 B.R. 750 (Bankr.E.D.Pa.1993). There, the
court found that by filing his counterclaim, the de-
fendant waived his right to a jury trial for two reasons:
(1) because his counterclaim sought “affirmative relief
against the Debtor/Trustee” (and is therefore a claim
against the estate); and (2) the counterclaim was based
on pre-petition claims of the defendant (and thus was,
again, a claim against the bankruptcy estate). /d. at
754.

The second case is In re Warmus, 252 B.R. 584
(Bankr.S.D.F1a.2000). There, the defendants filed an
answer to the trustee's complaint, “including counter-
claims against the trustee, and by implication, the
Warmus Bankruptcy Estate, for fraud.” /d. at 586. The
defendants argued that the counterclaim should not
constitute a waiver of the defendant's right to a jury
trial because the counterclaim was compulsory. /d. at
587. The court found this argument to be inapposite,
stating: “[t]he [c]ourt finds that the mandatory or
permissive nature of the [c]ounterclaim is irrelevant
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because the [c]ounterclaim seeks damages from the
estate, which is subject to the bankruptcy court's
equitable powers.” Id. at 588.

The third case is In re Commercial Fin. Servs., Inc.,
251 B.R. 397 (Bankr.N.D.Okla.2000). That case is
very similar to In re Americana Expressways, Inc., in
that the defendant did not explicitly make a counter-
claim, but the defendant did raise an affirmative de-
fense of setoff. See id. at 400. There, the court found
that from a “logical and equitable standpoint,” a de-
fendant cannot assert that he and the debtor have
“mutual debts and claims” for the purpose of setoff
without “asserting a claim against the estate.” /d. at
406-407. As aresult, the court found that in asserting a
defense of setoff, the defendant consented to the eq-
uity jurisdiction of the bankruptcy court. /d. at 408.

In sum, many courts have held that a counterclaim
against the estate (or property of the estate) serves as
the functional equivalent of a proof of claim, and
therefore that filing a counterclaim constitutes a
waiver of the right to a jury trial and consent to the
equity jurisdiction of the bankruptcy court.

D. Zimmern has made a claim against the bank-
ruptcy estate and is not entitled to a jury trial.

This Court concludes that Zimmern, in filing his
Counter-Cross-Claim [Adv. Doc. No. 17], has waived
his right to a jury trial by filing a claim against En-
deavour's estate. In reaching this conclusion, the Court
relies on both: (1) the Trilogy holding (and subsequent
cases cited above applying the Trilogy holding in
Conclusions of Law section C(2)); and (2) the Fifth
Circuit's doctrine of “arguable property” of the bank-
ruptcy estate. The Fifth Circuit's doctrine of “arguable
property” and this Court's application of this doctrine
to the suit at bar is described below.

*414 1. “Arguable Property” of the Bankruptcy Es-
tate is Presumed to be Property of the Bankruptcy
Estate.

[31[4] In Chesnut, the Fifth Circuit introduced the
concept of “arguable property” of the estate. 422 F.3d
at 300. “Arguable property” of the estate is property in
“which the debtor has only an arguable claim of
right.” Id. When property is determined to be “argua-
ble property” of the estate, it should be presumed to be
property of the estate. In re Global Qutreach, S.A., No.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



425 B.R. 402
(Cite as: 425 B.R. 402)

09-15985, 2009 WL 1606769, *7, 2009 Bankr.LEXIS
1602, at *21 (Bankr.D.N.J. June 8, 2009) (“[T]he Fifth
Circuit determined that ‘arguable property’ should be
presumed to be property of the estate.”) (citing
Chesnut, 422 F.3d at 303); see also STFG, Inc. v. Int'l
Bank of Commerce (In re S.T.F.G., Inc.), Adv. No.
07-5005, 2008 WL 1752135, **2-3, 2008
Bankr. LEXIS 1491, at * 7 (Bankr.S.D.Tex. Apr.14,
2008); In__re Levenstein, 371 B.R. 45, 48
(Bankr.S.D.N.Y.2007).

[5] The dispute in this adversary proceeding relates to
“arguable property” of Endeavour's estate-i.e., the
Earnest Money-as both the Trustee and Zimmern have
asserted claims to these interpleaded funds. [Finding
of Fact No. 13, 14, 17, & 18]. Claims related to inter-
pleaded funds qualify as “arguable property” of the
estate. See In_re Dugas, No. 94-10027, 2009 WL
3297958, *10, 2009 Bankr.LEXIS 3231, at * 36-37
(Bankr E.D. Tex. Oct. 13, 2009). Accordingly, the
Earnest Money in this Adversary Proceeding consti-
tutes “arguable property” of the estate, and, therefore,
is presumed property of Endeavour's estate.

[6] Because the Earnest Money, as “arguable proper-
ty,” is presumed to be property of Endeavour's estate,
it logically follows that a counterclaim seeking title to
and possession of the Earnest Money constitutes a
counterclaim against Endeavour's estate. As indicated
in the analysis above, the majority of the cases ap-
plying the Trilogy holding have held that filing a
counterclaim against the estate is the equivalent of
filing a proof of claim (i.e., it begins the process of the
allowance or disallowance of claims that is the exclu-
sive purview of the bankruptcy court). Therefore, in
adherence to the Trilogy holding, this Court concludes
that Zimmern's filing of a counterclaim against the
Trustee (i.e., the representative of Endeavour's Chap-
ter 11 estate) represents a consent to the equity juris-
diction of this bankruptcy court and a waiver of the
right to a jury trial. By making this conclusion, this
Court necessarily rejects the holding of Larsen that the
filing of a counterclaim is not the equivalent of filing a
proof of claim.™ Accordingly, Zimmern, by filing a
counterclaim asserting a right to property of Endea-
vour's bankruptcy estate, performed the equivalent of
filing a proof of claim and, accordingly, waived his
right to a jury trial.

FNS. This Court must also necessarily reject
the holding in Peanut because its conclusory
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explanation of why the defendant in that suit
did not waive his right to jury trial by filing a
proof of claim and counterclaims against the
estate appears to completely disregard the
precedent of the Trilogy holding.

2. Precedent for Application of the Fifth Circuit's
“Arguable Property” Doctrine in the Analysis of
Whether Zimmern Has a Right to a Jury Trial.

The Fifth Circuit's development of the ‘“arguable
property” doctrine is fairly recent, as it was introduced
in Chesnut in 2005. To this Court's knowledge, this
particular doctrine has not previously been used in the
context of determining whether *415 a claimant has
waived its right to a jury trial; therefore, this Court's
application of this doctrine in the suit at bar is new.
However, there is precedent standing for the proposi-
tion that even though an asset is not definitively
property of the bankruptcy estate, a claimant who
asserts rights to that asset loses his right to a jury trial.
In Thompson v. Magnolia Petroleum Co., 309 U.S.
478, 60 S.Ct. 628, 84 L.Ed. 876 (1940), the bank-
ruptcy court, although not using the phrase “arguable
property,” treated disputed oil rights claimed by the
trustee as part of the bankruptcy estate while the dis-
pute was in contention, and asserted summary juris-
diction ™° over the ownership dispute itself. /d. at 479
60 S.Ct. 628. The facts of Thompson are as follows:

ENG6. Under the applicable law at that time,
when a bankruptcy court had summary ju-
risdiction over a suit, no party was entitled to
a jury trial. See Katchen v. Landy, 382 U.S.
323, 337-38, 86 S.Ct. 467, 15 L.Ed.2d 391

(1966).

A rich oil field was discovered in Illinois in 1938.
Thereupon, this dispute arose between a trustee of a
railroad in reorganization ..., and other claimants as
to the legal right to drill for and capture fugitive oil
under the railroad's right of way traversing the
newly discovered field. The trustee asserts
fee-simple ownership of the right of way lands with
consequent right to reduce the underlying oil to
possession. Respondents deny the trustee's alleged
title or that he has any interest in the land beyond a
mere easement-a limited right to use the surface for
railroad purposes only. They allege that ownership
of the fee is in others, from whom they have ob-
tained oil leases. This determinative question of fee
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simple ownership can be decided only by interpre-
tation, under Illinois law, of instruments granting
the railroad its right of way.

Id. at 479, 60 S.Ct. 628.

The Supreme Court, in answering the question of
“whether the bankruptcy court has summary jurisdic-
tion to adjudicate ownership of the right of way lands,
and whether that court abused its discretion in order-
ing the fugitive oil captured and its proceeds im-
pounded pending adjudication of the ownership,”
accepted the rulings of the bankruptcy court, holding
that: (1) “[blankruptcy courts have summary jurisdic-
tion to adjudicate controversies relating to property
over which they have actual or constructive posses-
sion;” (2) “[w]e are of the opinion that it was not an
abuse of discretion for the bankruptcy court to au-
thorize the trustee to protect all interests-so far as it
appeared possible to do so-by preserving the oil, from
waste and depletion, through its extraction and sale
with the net proceeds to be impounded until final
determination of the controversy over title to the right
of way lands;” and (3) “[a] court of bankruptcy has an
exclusive and nondelegable control over the adminis-
tration of an estate in its possession.” /d. at 479, 60
S.Ct. 628. In so holding, the Supreme Court effec-
tively paves the way for both the Fifth Circuit's current
use of the “arguable property” for the purposes of the
automatic stay, and this Court's use of “arguable
property” in the context of the jurisdiction of the
bankruptcy court.

The Supreme Court's ruling in Thompson that
“[b]ankruptcy courts have summary jurisdiction to
adjudicate controversies relating to property over
which they have actual or constructive possession”
holds particular importance in the context of the Tri-
logy holding. This exact language was echoed by the
Court in Katchen. See Katchen v. Landy, 382 U.S.
323, 330, 86 S.Ct. 467, 15 L.Ed.2d 391 (1966)
(quoting *416Thompson v. Magnolia Petroleum Co.,
309 U.S. 478,481, 60 S.Ct. 628, 84 L.Ed. 876 (1940)).
Then, in Granfinanciera, the Court acknowledged that
“[o]ur decision [in Katchen ] turned ... on the bank-
ruptcy court's having ‘actual or constructive posses-
sion of the bankruptcy estate, and its power and obli-
gation to consider objections by the trustee in deciding
whether to allow claims against the estate.” ” Gran-
financiera, 492 U.S. 33, 57, 109 S.Ct. 2782 (1989)

(citing Katchen, 382 U.S. at 330, 86 S.Ct. 467)
(quoting Thompson v. Magnolia Petroleum Co., 309
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U.S. 478, 481, 60 S.Ct. 628, 84 L.Ed. 876(1940)). The
rationale of Thompson is the keystone of the Trilogy
holding. Viewing Thompson through the lens of the
Trilogy holding, it stands for the proposition that
claims against certain property that is arguably prop-
erty of the bankruptcy estate (i.e., property that is in
“constructive possession” of the bankruptcy court)
should be treated just like claims against the bank-
ruptcy estate-under the equity jurisdiction of the
bankruptcy court and without a jury trial.

Indeed, the Supreme Court's definition of property
under constructive possession of the bankruptcy court
encompasses the situation currently before this Court,
where the Title Company has possession of the
Earnest Money, but makes no claim to it, and further,
has requested to deposit the Earnest Money in the
Court Registry. In Taubel-Scott-Kitzmiller Co. v. Fox
(In re Cowen Hosiery Co., Inc.), 264 U.S. 426. 433, 44
S.Ct. 396, 68 L.Ed. 770 (1924) the Supreme Court
explicitly stated that the bankruptcy court has con-
structive possession of property “where the property is
held by some other person who makes no claim to it.”
See also In re American Fidelity Corp., 28 F.Supp.
462, 467 (S.D.Cal.1939). Under this language, inter-
pleaded property falls squarely into the category of
property in constructive possession of the bankruptcy
court as discussed by Thompson, Katchen, and Gran-
financiera. Thus, pursuant to the Trilogy holding, it is
appropriate for this Court to treat claims against in-
terpleaded property as claims against the bankruptcy
estate (i.e., treat “arguable property” as property of the
estate, and treat claims against “arguable property” as
claims against the bankruptcy estate); and, as such, a
claim against interpleaded funds initiates the process
of the allowance or disallowance of claims against the
estate, and the claimant is not entitled to a jury trial for
the adjudication of the claim against the interpleaded

property.

The Court recognizes that Thompson is a 70-year old
case dealing with procedural and jurisdictional con-
structs which may no longer have perfect present-day
analogs due to the Bankruptcy Act of 1978's abolition
of the summary/plenary jurisdiction distinction. See
Granfinanciera, 492 U.S. 33, 60, 109 S.Ct. 2782
(1989) (“The 1978 Act abolished the statutory dis-
tinction between plenary and summary bankruptcy
proceedings.... Whether 28 U.S.C. § 1411(1982 ed.,
Supp. V) purports to abolish jury trial rights in what
were formerly plenary actions is unclear....””). Never-
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theless, the Court finds Thompson instructive for two
reasons: (1) Granfinanciera, which was issued after
the Bankruptcy Act of 1978, retains Thompson's lan-
guage on “actual and constructive possession” and
demonstrates that the rationale of Thompson squares
with today's Code; and (2) Thompson demonstrates
that this Court's use of the Fifth Circuit's “arguable
property” doctrine to bring “arguable property” (i.e.,
the Earnest Money) into the bankruptcy estate has
precedential equivalent reaching back to at least the
mid-20th century.

[7] Moreover, the conclusion the Court reaches today
is critical to the proper functioning of the bankruptcy
system. Disputes*417 over ownership of property
which is “arguable property” of the bankruptcy estate
must be adjudicated expeditiously so that: (1) the
composition of the estate can be determined; (2) the
trustee can fulfill his duties (i.e., liquidate assets and
pay claims); and (3) the case can be closed in a timely
manner. These objectives would simply not be possi-
ble with the attendant delays of the withdrawal of the
reference so that a jury trial can take place. To hold
otherwise would open the door to allow a single party
to interrupt the process of administering the bank-
ruptcy estate and paying claims, and force the bank-
ruptcy court, the trustee, and all creditors, to await the
results of a jury trial by simply challenging the bank-
ruptcy estate's legal or equitable interest in property
and demanding a jury trial. Such a result would be
antithetical to the policies underpinning the Code, and
would interfere with the equity jurisdiction of the
bankruptcy courts. See Germain v. Connecticut Nat.
Bank, 988 F.2d 1323, 1329 (2d. Cir.1993) (“If an
equitable reordering [of debtor-creditor and credi-
tor-creditor relations] cannot be accomplished without
resolution of what would otherwise be a legal dispute,
then that dispute becomes an essential element of the
broader equitable controversy.”) The Supreme Court
has recognized that the bankruptcy courts' “power to
allow or to disallow claims includes ‘full power to
inquire into the validity of any alleged debt or obliga-
tion of the bankrupt upon which a demand of a claim
against the estate is based. This is essential to the
performance of the duties imposed upon it.” ”” Katchen
v. Landy, 382 U.S. 323, 330, 86 S.Ct. 467, 15 L.Ed.2d
391 (1966) (quoting Lesser v. Gray, 236 U.S. 70, 74,
358.Ct. 227, 59 L.Ed. 471 (1915)). This Court sees no
reason why determination of the actual composition of
the estate is any less essential to the performance of its
duties than inquiry into claims against that same
bankruptcy estate. Indeed, one of the chief goals of the
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Code is to allow the bankruptcy court to fairly and
expeditiously administer the bankruptcy estate so that
claims can be paid in a timely manner and the debtor
can receive discharge. Katchen, 382 U.S. at 328-29
86 S.Ct. 467. This purpose will not be realized if jury
trials must be conducted in order to determine the
composition of the bankruptcy estate; as stated by the
Supreme Court in Katchen:

... this Court has long realized that a chief purpose of
the bankruptcy laws is to ‘secure a prompt and ef-
fectual administration and settlement of the estate of
all bankrupts within a limited period,” and that
provision for summary disposition ‘without regard
to usual modes of trial attended by some necessary
delay,’ is one of the means chosen by Congress to
effectuate that purpose....

Id. (internal citations omitted).

E. Distinguishing British American Properties
From the Suit at Bar.

Having concluded that Zimmern does not have a right
to jury trial for the reasons set forth above, this Court
feels compelled to distinguish its holding in British
American Properties from the instant holding. The
Court does so because Zimmern makes a well rea-
soned argument that this Court's holding in British
American Properties should govern the suit at bar.
Zimmern makes this argument because in that adver-
sary proceeding, this Court held that a defendant who
had not filed a proof of claim (just like Zimmern in the
suit at bar), and who also had filed a counterclaim (just
like Zimmern in the suit at bar), was nevertheless still
entitled to a jury trial. See 369 B.R. 322
(Bankr.S.D.Tex.2007).

There, the Chapter 7 trustee sued an individual who
had not filed a proof of *418 claim. /d. at 324. The
trustee's suit was brought pursuant to 11 U.S.C. § 544
for a fraudulent conveyance under state law. Id.
324-25. The defendant, who had not filed a proof of
claim (and who was not a creditor), then filed a
20-page pleading entitled “Answer and Counter-
claim.” [Adv. Proc. No. 06-03695, Docket No. 6].
This pleading contains 61 paragraphs, the first 59 of
which constitute rule 12(b) defenses, the answer, and
affirmative defenses. /d. Then, right before paragraph
60, the pleading has a subsection entitled “COUN-
TERCLAIM.” Paragraphs 60 & 61 read, in pertinent

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



425 B.R. 402
(Cite as: 425 B.R. 402)

part, as follows:

60. ... As a Counterclaimant, this Defendant seeks
all remedies against the Trustee and the Estate to
which she is entitled to under the facts, transactions
and occurrences alleged in her Answer and Coun-
terclaim. Among other things, this Defendant and
Counterclaimant seeks to enforce the liens and eq-
uities given her by the TUFTA and the Bankruptcy
Code, including, but not limited to the liens for the
value given for her payment, and provisions of se-
curity for, the indebtedness of the Debtor to Central
Bank.

61. In any proceeding under the TUFTA the court
may award costs and reasonable attorney's fees, as
are equitable and just. An award of costs or attor-
ney's fees to the Trustee will be neither equitable nor
just. However, this Defendant and Counterclaimant
is entitled to and hereby seeks an award of costs and
reasonable attorney's fees from the estate for her
defense of this suit and prosecution of this counter-
claim.

1d™

FN7. TUFTA is an acronym for the “Texas
Uniform Fraudulent Transfer Act.”

8][9] This Court, in concluding that the filing of the
defendant's so-called counterclaim did not waive her
right to a jury trial, noted the following points: (1) the
defendant was not a creditor of the estate on the date of
the filing of the debtor's petition; (2) the defendant had
never filed a proof of claim, i.e., the defendant had
never asserted that she held a claim that arose
pre-petition™%; and (3) whatever counterclaims the
defendant asserted arose not pre-petition (even though
the transfers occurred pre-petition), but rather
post-petition because the counterclaims were statutory
liens provided by TUFTA as affirmative defenses
which could not have accrued until the trustee actually
filed suit. Id. at 26. Indeed, in a footnote, this Court
concluded that even though the defendant used the
term “COUNTERCLAIM” in the pleading, the actual
language and applicable law reflected that she was
raising an affirmative defense, not a counterclaim
against the estate. Id. at 26 n. 8. Nor did this Court
accept the trustee's argument that the defendant's re-
quest for attorney's fees in paragraph 61 *419 consti-
tuted a counterclaim; the Court's view was that any
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such fee award would have been solely a claim arising
post-petition. In sum, this Court emphasized that in
assessing whether a defendant's filing of a counter-
claim constitutes a waiver of a jury trial (or, stated
differently, a knowing consent that the bankruptcy
court may adjudicate the counterclaim), it is important
to focus on whether the counterclaim arose
pre-petition or post-petition. See British American
Properties, 369 B.R. 322, 331-32
(Bankr.S.D.Tex.2007) (“Not every counterclaim ...
will involve the process of the allowance or disal-
lowance of prepetition claims or invoke the equitable
power of the bankruptcy court to adjust the deb-
tor-creditor relationship. Inherent in the notion of
adjusting the debtor-creditor relationship is the exis-
tence of such a relationship on the date of filing.”).
The Court took this approach because the Trilogy
holding, and its progeny, have linked the waiver of a
jury trial to the filing of a proof of claim-and, as al-
ready noted in footnote 8, a proof of claim may only
assert a claim arising pre-petition.

ENB. Official Form 10, which is contained in
the Federal Bankruptcy Rules, is the proof of
claim form. This form expressly states, in
bold print, that the claimant should set forth
the “Amount of Claim as of Date Case
Filed.” Thus, any claimant filing a proof of
claim may assert only a claim for a debt
arising  pre-petition.  Claims  arising
post-petition should not be included in the
proof of claim. See In re Pride Cos. L.P., 285
B.R. 366, 373 (Bankr.N.D.Tex.2002) (noting
that a creditor's claim is calculated as of the
date of the filing of the bankruptcy petition
and does not include fees and other amounts
arising post-petition). Rather, a party assert-
ing a post-petition claim should file an ap-
plication with the court and request an order
establishing the claim as an allowed admin-
istrative claim or an allowed postpetition
claim pursuant to a particular statute (such as
§ 506(b)).

The suit at bar is distinguishable from British Ameri-
can Properties by this very principle-Zimmern's dis-
pute with Endeavour, and therefore its claims against
Endeavour, arose pre-petition, whereas the defen-
dant's claim in British American Properties arose
post-petition. Zimmern asserts that his right to the
Earnest Money arises as a consequence of Endea-
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vour's failure to close on the sale of the condominium.
[Docket No. 17]. Paragraph 10 of the Complaint un-
equivocally states that “the [Contract] failed to close
prior to Endeavour's initiation of these bankruptcy
proceedings, and the Title Company still retains pos-
session of the Deposit.” Zimmern's Answer and
CrossClaim admits this assertion. [ 10, Docket No.
1]. As such, Zimmern's claim to the Earnest Money
arose pre-petition, and is a pre-petition claim. More-
over, because Zimmern's claim is pre-petition and the
Earnest Money is “arguable property” of Endeavour's
bankruptcy estate, it directly implicates the process of
the allowance or disallowance of claims. Additionally,
Zimmern's claim implicates this Court's equitable
power to adjust the debtor-creditor and credi-
tor-creditor relationships because it directly bears
upon the composition of the bankruptcy estate, which
must be determined before, infer alia, the pre-petition
claims of creditors can be paid. Accordingly, the suit
at bar is clearly distinguishable from British American
Properties because the key fact in that suit-that the
defendant had solely a post-petition claim that impli-
cated neither the process of the allowance or disal-
lowance of claims, nor the Court's power to readjust
debtor-creditor relationships ™-is not present here.

FN9. ie, The power to adjust the
pre-petition debtor-creditor relationship.

F. What Should Zimmern Have Done to Preserve
His Right to a Jury Trial?

With this Court having concluded that Zimmern has
waived his right to a jury trial by coun-
ter-cross-claiming against the Chapter 11 Trustee for
“arguable” property of the bankruptcy estate (i.e., the
Earnest Money), Zimmern and his counsel-and, for
that matter, any attorney who finds himself or herself
representing a party similarly situated to Zim-
mern-may rightfully ask: what should have been done
differently to preserve the right to a jury trial? This
Court feels compelled to attempt to respond to this
issue given the very difficult area of the law.

[10] This Court believes that there are probably two
alternative paths that Zimmern*420 could have pur-
sued which might have preserved his right to a jury
trial in this dispute. Zimmern could have: (1) filed a
motion to abstain along with solely an original answer
and demand for a jury trial; or (2) filed solely an
original answer with a demand for a jury trial
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These alternative paths of action are addressed in turn.

FN10. An original answer in response to both
the Complaint and the Cross-Claim must be
filed under either path. A motion under
Fed.R.Civ.P. 12 “alters the time in which an
answer is due” until after the trial court “de-
nies the motion or postpones the decision”
Cheshire _v. Bank of America, NA,
No0.09-10099, 2009 WL 3497732 at *2 (11th
Cir.2009); Fed.R.Civ.P. 12(a)(4)(A). How-
ever, the time to file an answer is not altered
by any other type of motion, such as a motion
to abstain. Hence, unless a defendant is filing
a motion under Fed.R.Civ.P. 12, the defen-
dant must file an answer when he files any
motion not governed by Fed.R.Civ.P. 12,
otherwise, the defendant risks having a de-
fault judgment taken against him. See
Fed.R.Civ.P. 12(a).

1. File a Motion to Abstain and an Original Answer
with a Demand for Jury Trial.

11][12] In the first alternative path, Zimmern could
have filed a motion for this Court to abstain and an
original answer to both the Complaint and the
Cross-Claim (together, the Original Answer) ™
with a demand for jury trial.™'* “Permissive absten-
tion is authorized statutorily by 28 U.S.C. § 1334(c)(1)
as a reflection of the United State's Supreme Court's
decision in Marathon that non-Article III bankruptcy
courts should not determine contract claims based on
state law.” In re Encompass Servs. Corp., 337 B.R.
864, 877 (Bankr.S.D.Tex.2006) (citing Northern
Pipeline Constr. Co. v. Marathon Pipe Line Co., 458
U.S. 50, 102 S.Ct. 2858, 73 L.Ed.2d 598 (1982)).
“Even after Congress statutorily placed the bank-
ruptcy courts within the district courts through the
1984 Amendments, bankruptcy courts are not man-
dated to hear claims ‘related to’ an underlying bank-
ruptcy case when these claims fall under the statutory
and case law considerations for permissive absten-
tion.” In re Encompass Servs. Corp., 337 B.R. at 877
(citing In re Republic Reader's Serv., Inc., 81 B.R.
422, 428 (Bankr.S.D.Tex.1987)).

FN11. Both components of the Original
Answer-the answer to Complaint and the
answer to the Cross-Claim-should have done
no more than simply admit or deny the alle-
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gations of the Complaint and the
Cross-Claim. Zimmern needed to avoid ex-
pressly asserting that he had rights to the
Earnest Money.

FNI12. There does not need to be a pending
state court action for this Court to abstain
from adjudicating a dispute. See, In re Pick-
ett, 362 B.R. 794, 797-98
(Bankr.S.D.Tex.2007) (this Court abstaining
in favor of allowing state courts to resolve a
dispute involving state law issues, where
there was no pending state court suit on the
issues before the Court) Rather, this Court
can decide to abstain from adjudicating a
dispute brought to this Court, and issue an
order authorizing the party seeking absten-
tion to proceed to state court to prosecute the
suit. See id. at 799: see also (discussing ab-
stention) Fedders N.A. v. Branded Products,
Inc. (in re Branded Products, Inc.), 154 B.R.
936, 952 (Bankr.W.D.Tex.1993); Southmark
Corp. v. Coopers & Lybrand (In re South-
mark Corp.), 163 F.3d 925 (5th Cir.1999);
and Lozano v. Swift Energy Co., (In re
Wright), 231 B.R. 597
(Bankr.W.D.Tex.1999).

This Court has permissively abstained on several
occasions in order to allow state courts to resolve
disputes involving state law issues. See, e.g., In re
Hallwood Energy, L.P., Adv. No. 09-03202, 2009 WL
2601294 (Bankr.S.D.Tex.2009); In re Pickett, 362
B.R. 794 (Bankr.S.D.Tex.2007); In re Encompass
Servs. Corp., 337 B.R. 864 (Bankr.S.D.Tex.20006).
Indeed, interpleader actions involving escrow agents
depositing®421 earnest money in the court registry,
are, without question, regularly handled by state
courts in Texas. See, e.g., Land Title Co. v. Dubois,
No. 05-99-01122-CV, 2000 WL 688253, 2000
Tex.App. LEXIS 3358 (Tex.App.-Dallas 2000); OI-
mos v. Pecan Grove Mun. Util. Dist., 857 S.W.2d 734
(Tex.App.-Houston [14th Dist.] 1993); Downing v.
Laws, 419 S.W.2d 217 (Tex.Civ.App.-Austin 1967);
Cannon V. Arnold, 467 Sw.2d 215
(Tex.Civ.App.-Amarillo 1971); Foreman v. Graham,
693 S.W.2d 774 (Tex.App.-Fort Worth 1985). Such
actions have been subject to abstention in bankruptcy
courts throughout this country. American Airlines,
Inc., v. Block, 905 F.2d 12, 14 (2d Cir.1990) (“... it is
well recognized that interpleader is an equitable re-
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medy, and a federal court may abstain from deciding
an interpleader action if another action could ade-
quately redress the threat that the stakeholder might be
held doubly liable.”); See, e.g., Federated Mutual Ins.
Co. v. Walco Oil Company, Inc. (In re Walco Oil Co.),
2008 WL 4164594, 2008 Bankr.LEXIS 3173
(Bankr.S.D.Miss.2008); Hibernia Bank v. The Struc-
tured Advantage, Inc. (In re EOTL Systems, Inc.),
2004 WL 1943434, 2004  Bankr.LEXIS
(Bankr.N.D.Tex.2004). In the instant dispute, by filing
a motion seeking permissive abstention, Zimmern
would have avoided making a claim against the estate
(and thus not waived his right to a jury trial), and
would have potentially allowed Zimmern to obtain a
jury trial in state court on the interpleader action over
the Earnest Money. There is ample case law on ab-
stention setting forth the factors Zimmern would have
needed to focus on in order to persuade this Court to
abstain from adjudicating the interpleader action filed
by the Title Company. See e.g., In re Pickett, 362 B.R.
at 797-98. If Zimmern had successfully prosecuted a
motion to abstain, then he could have filed suit in
Texas state court and received a jury trial.

2. File Solely an Original Answer and Demand for
Jury Trial.

[13] In the second alternative path, Zimmern could
have solely filed the Original Answer and demanded a
jury trial. ™ “A party demanding trial by jury must
comply with the Rules of Civil and Bankruptcy Pro-
cedure in order to perfect their right to jury trial.” /n re
HA-LO __Indus., Inc., 326 B.R. 116, 120
(Bankr.N.D.I11.2005) (citing Fed.R.Civ.P. 38; Fed R.
Bankr.P. 9015). “Fed.R.Civ.P. 38, incorporated herein
by Fed. R. Bankr.P. 9015, requires that a party must
‘demand a trial by jury of any issue triable of right by a
jury’ ... in writing any time after the commencement
of the action and not later than 10 days after the ser-
vice of the last pleading directed to such issue.” Id.
“The failure of a party to serve and file a demand as
required by this rule constitutes a waiver by the party
of trial by jury. Fed.R.Civ.P. 38; Fed R. Bankr.P.
9015. If a party, such as Zimmern, complies with these
filing deadlines and does not commit any other acts
constituting waiver (e.g., filing a claim against argu-
able property of the estate), he will preserve his right
to a jury trial. See, e.g., In re Hassan, 375 B.R. 637
(Bankr.D.Kan.2006).

FN13. Both components of the Original
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Answer-the answer to Complaint and the
answer to the Cross-Claim-should have done
no more than simply admit or deny the alle-
gations of the Complaint and the
Cross-Claim. Zimmern needed to avoid ex-
pressly asserting that he had rights to the
Earnest Money.

Thus, if Zimmern had not filed a counter-cross-claim
against the Trustee, and instead had simply filed an
original answer and demanded a jury trial, this Court
would have been reluctant to strike Zimmern's request
for a jury trial-which, in turn, would have led this
Court to recommend*422 that the District Court
withdraw the reference of this dispute, as Zimmern
has requested in the Motion to Withdraw.™* Then,
assuming the District Court accepted the undersigned
judge's recommendation that the reference be with-
drawn, Zimmern would have preserved his right to a
jury trial.

FN14. As already noted, this Opinion ad-
dresses only the Motion to Strike, not the
Motion to Withdraw Reference. The Court
will subsequently issue a report and recom-
mendation to the District Court on the Mo-
tion to Withdraw Reference and will rec-
ommend that the reference not be withdrawn
based upon, among other reasons, Zimmern's
waiver of his right to a jury trial. If Zimmern
had not waived this right, this Court would
recommend that the District Court withdraw
the reference.

[14] In the first scenario-i.e., where Zimmern could
have filed a motion to abstain-Zimmern would not
have had to worry about preserving his claim against
the Trustee because, assuming the motion to abstain
was granted, Zimmern would have then, as a plaintiff,
filed suit in Texas state court. In the second scenario,
however, where Zimmern has filed solely an answer
with a demand for a jury trial, Zimmern might worry
that by not also filing his counter-cross-claim, the
Trustee would subsequently argue to the District
Court (assuming the reference was withdrawn) that
Zimmern had waived his right to file such a coun-
ter-cross-claim.™™> The Court believes that although
this concern is not unfounded, courts and litigants
have given disproportionate weight to this issue. First,
the law is clear that District Courts have substantial
discretion to allow parties to amend their pleadings.
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Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th
Cir.1994) (“The decision to grant or deny a motion to
amend pleadings is entrusted to the sound discretion of
the district court.”). Accordingly, once a non-bankrupt
defendant such as Zimmern finds himself in District
Court due to the withdrawal of reference, he can al-
ways seek leave of that court to file his coun-
ter-cross-claim against the trustee, and the odds of
obtaining such leave are typically quite high. Second,
even if no counter-cross-claim was prosecuted, if
Zimmern successfully defends against the
Cross-Claim brought by the Trustee, the practical
effect of a successful defense would be that the Trus-
tee would not receive title to the Earnest Money-and
therefore Zimmern could request the District Court to
issue a judgment awarding Zimmern the Earnest
Money based upon the language in the prayer para-
graph “for such other and further relief as the Court
deems just.”

FN15. Certain courts in cases cited in this
opinion have discussed the concern raised by
non-bankrupt defendants that by choosing
not to file a counterclaim in order to preserve
their right to a jury trial, the trustee will
subsequently contend they are barred from
filing their counterclaim.

IV. CONCLUSION

The right to a jury trial is a foundational right in this
country's history. Striking a party's demand for a jury
trial should not be done lightly. In the suit at bar,
however, the Court concludes that it should strike
Zimmern's demand for a jury trial because: (1) he filed
the Counter-Cross-Claim expressly asserting that the
Earnest Money is his property, and not the property of
Endeavour's estate; (2) the Fifth Circuit's definition of
“arguable property” of the estate convinces this Court
that the Counter-Cross-Claim asserts a claim against
property of Endeavour's estate; (3) Zimmern's asser-
tion of a claim against Endeavour's estate is the
equivalent of Zimmern filing a proof of claim in the
main case; (4) the Trilogy holding is that filing a 423
proof of claim results in a loss of the right to a jury
trial if the trustee objects to the claim or seeks some
other affirmative relief relating to the claim; and (5)
the Trustee in the dispute at bar does indeed seek
affirmative relief relating to Zimmern's claim, namely
that the Trustee, not Zimmern, is entitled to the
Earnest Money.
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For all of these reasons, this Court concludes that it
should grant the Motion to Strike. An Order striking
Zimmern's jury demand will be entered on the docket
simultaneously with the entry on the docket of this
Memorandum Opinion.

Bkrtcy.S.D.Tex.,2010.
In re Endeavour Highrise L.P.
425 B.R. 402
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