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Federal Issues

CFPB Announces Whistleblower Program. On December 15, the Consumer Financial Protection
Bureau (CFPB) issued Bulletin 2011-05 announcing its program to collect whistleblower information
and law enforcement tips. As described more fully in the Bulletin, section 1057 of the Dodd-Frank Act
protects certain employees from retaliation who submit information about their employers' potential
violations of the consumer financial protection laws now enforced by the CFPB. The Bureau has
established for immediate use an email address and phone number for submitting whistleblower tips.
In addition, the CFBP expects to make a web site portal for whistleblowers available in early 2012. In
the Bulletin, the CFPB states that it "welcomes information from current or former employees of
potential violators, contractors, vendors, and competitor companies." Click here for a CFPB press
release about this program, including a link to the Bulletin.

CFPB Unveils Alternative Design for Disclosing Closing Cost Details. On December 13, the
CFPB continued its effort to combine and replace the HUD-1 Settlement Statement and Truth in
Lending Disclosure currently given to a borrower at closing by proposing two prototype forms for
public review. (See InfoBytes, November 11, 2011 for prior related proposal.) The closing costs
section in the first proposed prototype form is based on the current HUD-1 Settlement Statement. The
comparable section in the second prototype form mirrors the prototype the CFPB has been testing for
the disclosure consumers receive when they apply for a loan. The CFPB requests input on these two
prototypes, including if one prototype better allows consumers to identify key loan terms and closing
costs or if one prototype is easier for lenders to use. Click here for additional information, including
links to the prototype forms.

CFPB Seeks Comments on Information Gathering for Development of Mortgage Servicing
Model Forms. On December 13, the CFPB issued a request for comment on its plan to collect
information related to the implementation of certain mortgage servicing rules. The CFPB has
determined that the Dodd-Frank Act requires it to publish regulations by January 21, 2013
implementing new statutory requirements regarding: (i) reset of hybrid adjustable rate mortgages, (ii)
periodic mortgage loan statements, and (iii) force-placed insurance disclosures. The CFPB plans to
implement those requirements in part through model forms and disclosures. In the request for
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comment, the CFPB outlines its plan to conduct one-on-one cognitive think-aloud interviews to
develop its model forms and disclosures. The CFPB invites comment on, among other things,
whether the information it plans to collect will have practical utility. Comments are due by January 13,
2012. Click here for a copy of the CFPB notice.

CFPB Begins Republishing Transferred Regulations. On December 16, the CFPB began
republishing the regulations transferred to the CFPB pursuant to the Dodd-Frank Act. The first batch
consists of four regulations, which are being republished as interim final rules effective December 30,
2011. Those rules include: (i) Disclosure Requirements for Depository Institutions Lacking Federal
Deposit Insurance (Regulation 1), (ii) Fair Debt Collection Practices Act (Regulation F), (iii) Mortgage
Acts and Practices - Advertising (Regulation N), and (iv) Mortgage Assistance Relief Services
(Regulation O). Although in republishing these regulations the CFPB does not intend to create any
new substantive obligations, the public is permitted sixty days in which to comment. Click the
following links for the republished regulations: Regulation I, Requlation F, and Regulations N and O.

FHFA Sues Chicago Over Mortgage Ordinance; Fannie Mae and Freddie Mac Issue Notices to
Servicers Regarding the Ordinance. On December 12, the Federal Housing Finance Agency
(FHFA) sued the City of Chicago in the United States District Court for the Northern District of Illinois
over a recent city ordinance that requires lenders to register vacant properties and pay a $500
registration fee per property. Whether the property has been foreclosed upon or not, the ordinance
also imposes maintenance and other obligations on lenders and their agents (including servicers,
Fannie Mae, and Freddie Mac), and includes fines for non-compliance. The FHFA believes that the
ordinance unlawfully interferes with its federally-mandated mission as conservator of Fannie Mae and
Freddie Mac, including its duty to "preserve and conserve the assets and property of" those entities,
and that the ordinance creates risks and liabilities for Fannie Mae and Freddie Mac without providing
any benefits of ownership. On behalf of itself, Fannie Mae, and Freddie Mac, the FHFA seeks: (i)
immunity from the ordinance, (ii) to enjoin Chicago from enforcing the ordinance against those entities
and their agents, and (iii) certain monetary damages, including a refund of all amounts paid pursuant
to the ordinance.

The suit follows a December 8 FHFA directive to Fannie Mae and Freddie Mac requiring them to,
among other things: (i) draft revised servicing guidelines instructing servicers to make payments
pursuant to the ordinance only under protest and with a full reservation of rights, (ii) establish a
mechanism to track amounts paid under the ordinance and the costs to comply with the ordinance's
property maintenance requirements, and (iii) propose new pricing for future mortgages originated or
refinanced in Chicago to reflect the costs of complying with the ordinance. On December 12, Fannie
Mae and Freddie Mac issued industry notices pursuant to the FHFA directive instructing servicers to:
(i) review the directive, (ii) track expenses related to the ordinance and preserve payment
documentation, and (iii) watch for additional servicing guidelines to implement the FHFA directive.

Click here for a copy of the FHFA announcement regarding the lawsuit, including a link to the
complaint. Click here for the Fannie Mae notice. Click here for the Freddie Mac notice.
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Freddie Mac Issues Servicer Bulletin Regarding Interaction With State HFAs. On December 13,
Freddie Mac issued Bulletin Number 2011-24 regarding servicer requirements related to state
housing finance agencies' (state HFAs) mortgage modification programs developed in connection
with the U.S. Treasury Department's Hardest Hit Fund initiative. Pursuant to the Bulletin, servicers
must participate in state HFA programs provided that: (i) the program does not require the servicer or
Freddie Mac to match the state HFA assistance or make any other financial contribution, (ii)
participation and parameters for receiving assistance do not conflict with Freddie Mac's modification
requirements or the servicer's purchase documents, (iii) first lien priority is not impaired, and (iv) the
state HFA submits any funds to the servicer in a one-time lump sum payment. The Bulletin also
provides related specific new guidance for HFA loans regarding: (i) application of funds in accordance
with the HFA's program, (ii) Servicer's advancement of funds to complete modification settlements,
(iii) reporting, and (iv) suspension of foreclosure actions. Finally, the Bulletin provides further
guidance allowing suspension of collection and solicitation activities once the servicer is notified of a
borrower's approval for modification, unemployment or reinstatement assistance. The changes in the
Bulletin are effective immediately. Click here for a copy of the Bulletin.

Fannie Mae and Freddie Mac Delay Implementation of ULDD. On December 14, the FHFA,
Fannie Mae, and Freddie Mac extended implementation deadlines for the Uniform Loan Delivery
Dataset (ULDD), which is part of the Uniform Mortgage Data Program (UMDP) announced in May
2010 to improve appraisal quality and other loan information. Mandatory compliance with ULDD wiill
now begin for all loans submitted on or after July 23, 2012 (previously March 19, 2012). To provide a
transition period, Fannie and Freddie will update their systems for the ULDD data points on April 23,
2012 (previously January 23, 2012). Collection of ULDD data points is still required for all loans with
applications received on or after December 1, 2011. These and other details regarding the UMDP
and ULDD can be found through the Fannie Mae and Freddie Mac announcements: click here for the
Fannie Mae announcement; and here for the Freddie Mac announcement.

OCC Issues Guidance on Residential Foreclosures. On December 14, the Office of Comptroller of
the Currency (OCC) issued a bulletin providing guidance to national banks and federal savings
associations concerning the obligations and risks associated with residential foreclosures. Given high
levels of foreclosures and growing inventories of foreclosed properties, the bulletin reminds entities of
the "legal, safety and soundness, and community impact considerations” related to residential
foreclosures. It also highlights the minimum obligations and risks that regulated institutions should
consider, including: (i) serving as an owner or servicer of foreclosed property, (ii) serving as trustee of
a securitization trust holding title to foreclosed property, or (iii) releasing a lien instead of foreclosing.
Click here for the OCC bulletin.

Senate Banking Committee Approves Thomas Hoenig as Nominee for FDIC Vice-Chair. On
December 13, the Senate Banking Committee approved Thomas Hoenig as the nominee for Federal
Deposit Insurance Corporation (FDIC) vice chairman. Mr. Hoenig is the former President of the
Kansas City Federal Reserve Bank and was nominated by President Obama in October. Banking
Committee Chairman Johnson asked that Mr. Hoenig's nomination be considered by the full Senate
before the end of the year together with the nominations of Martin Gruenberg to be FDIC chairman
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and Thomas Curry to be Comptroller of the Currency, who both now serve in an "acting" capacity.
Click here for the Senate Banking Committee notice and archived webcast.

OCC Names New Large Bank Deputy Comptroller. On December 12, the Office of Comptroller of
the Currency (OCC) announced that Morris Morgan will serve as Large Bank Deputy Comptroller. Mr.
Morgan has served on the Bank of America examination team since joining the large bank
supervision group in 1999. Click here for the OCC's announcement.

Courts

Connecticut Supreme Court Confirms MERS Assignee Has Standing to Foreclose. On
December 13, the Connecticut Supreme Court held that state law conferred standing on the holder of
a promissory note to foreclose on a borrower and that a mortgage naming Mortgage Electronic
Registration Systems, Inc. (MERS) mortgagee, as nominee of the original lender, was valid. RMS
Residential Properties, Inc. v. Miller, No. SC 18746, 2011 WL 6033011 (Conn. Dec. 13, 2011). The
borrower executed a promissory note to the lender and conveyed a mortgage deed to MERS as
nominee of the lender. After the borrower failed to make a single payment, the mortgage was
assigned to the plaintiff RMS, which also became holder of the promissory note before it commenced
the foreclosure action. In affirming the trial court's grant of summary judgment in favor of the plaintiff,
the Court rejected the borrower's argument that the plaintiff lacked standing as a mere holder of the
note. The Court also rejected the borrower's contention that the mortgage was void because MERS
was not the original lender or the party secured by the mortgage. The Court found that the mortgage
made clear that the lender named MERS mortgagee and that to hold such mortgages void would
frustrate the intentions of both mortgagors and mortgagees.

Click here for a copy of the opinion.

DOJ and SEC Announce FCPA Cases Against Former Siemens Executives. On December 13,
the Department of Justice (DOJ) announced criminal charges against eight former Siemens
executives for violation of the Foreign Corrupt Practices Act (FCPA). The indictment alleges that over
$100 million in bribes were paid to Argentinean officials in connection with a substantial contract to
provide national identity cards. Concurrently, the Securities and Exchange Commission (SEC)
announced a parallel action against seven of those Siemens personnel to pursue civil remedies
related to the same FCPA violations. Click here for the DOJ and SEC announcements regarding
these cases, as well as additional related materials, at BuckleySandler's FCPA Score Card.

Florida Supreme Court to Decide Issue Related to Sanctions for Fraudulent Assignment
Despite Parties' Joint Dismissal of Case. On December 8, the Florida Supreme Court decided it
will rule on whether the trial court may grant relief from a plaintiff's voluntary dismissal of a foreclosure
action when the defendant alleges that the plaintiff filed a fraudulent mortgage assignment despite the
parties' joint stipulated dismissal of the case. Pino v. Bank of New York, No. SC11-697, 2011 WL
6089978 (Fla. Dec. 8, 2011). In the trial court, the borrower in a foreclosure action challenged the
lender's assignment documents as fraudulent and moved for sanctions. The lender voluntarily
dismissed the case before a decision on the motion for sanctions. The trial court denied the
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borrower's subsequent motion to vacate the voluntary dismissal. The Florida Fourth District Appellate
Court affirmed, but certified to the Florida Supreme Court the question of whether a trial court has
authority to grant relief from a voluntary dismissal before the plaintiff has obtained any affirmative
relief when the movant alleges a fraud on the court. While that question was pending, the parties
settled and filed a joint stipulation of dismissal. The Florida Supreme Court denied the joint request
for dismissal because the question presented was of "great public importance.” Click here for the
court's opinion.

California Federal Court Denies Class Certification in Action Alleging Violations of California
Song-Beverly Credit Card Act. Recently, the U.S. District Court for the Central District of California
denied a motion to certify a putative class in an action alleging violations of California's Song-Beverly
Credit Card Act (Cal. Civ. Code § 1747.08) (Song-Beverly Act), on the grounds that the proposed
class includes individuals who had not suffered the statutory violation the plaintiff sought to redress in
the lawsuit, and a case-by-case inquiry into whether each customer voluntarily disclosed personal
identification information (PII) violates the commonality and typicality requirements of Federal Rule of
Civil Procedure 23(a). Rothman v. Gen. Nutrition Corp., No. 11-03617 (C.D. Cal. Nov. 17, 2011). The
Song-Beverly Act prohibits retailers from requesting or recording a customer's personal identification
information as a condition to accepting a customer's credit card as payment, and then recording that
information. The plaintiff alleged that the defendant "requested and/or required" her to provide her ZIP
code in completing a credit card purchase. Relying, at least in part, on Wal-Mart Stores, Inc. v.
Dukes, the court held that the plaintiff failed to cite any evidence to support her contention that the
defendant had a uniform policy of requesting ZIP code information (or other PII) from its customers,
and there are unique defenses specific to various class members, including that they provided their
information voluntarily or for shipping or delivery purposes. Further, the court held that if the PIl is
requested as opposed to required, whether there has been a violation would depend upon whether
the individual consumer reasonably believed that providing his PIl was a condition of consummating
the credit card transaction, and the analysis will vary with each customer based on when during the
transaction the information was requested and the exact wording of the request. This appears to be
the first time that a court has decided class certification in an action involving claims under the Song-
Beverly Act. For a copy of the order, please click here.

Firm News

Jonice Gray Tucker will be speaking in an ALI-ABA phone seminar, titled "CFPB: Redefining the
Consumer Credit Market by Defining 'Abusive' Standards," on December 21, 2011. The seminar will
discuss the the CFPB's structure, powers, and enforcement priorities; key initiatives; the new
Supervisory Manual; anticipated collaboration with other government regulators; and the Bureau's
interim rules. For more information on this seminar, visit: www.ali-aba.org/TSTKO01

Donna Wilson will be participating as a panelist at the Round Table on 2011-2012 Legal
Developments and Trends for the Retail and Fashion Industries on January 19, 2012 in New York,
New York.
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James Parkinson will be speaking on a panel at the ACI Latin America Summit on Anti-Corruption
held in Sao Paulo, Brazil on February 8, 2012. The panel is entitled: "Assessing the Risk of Personal
Liability in Bribery Investigations."

David Krakoff will be participating in a panel at the International Association of Defense Counsel
program on worldwide anti-corruption laws in Palm Springs in February 2012.

Donna Wilson will be speaking at the ABA Section of Litigation Insurance Coverage CLE Seminar
held at the Loews Ventana Canyon Resort in Tucson, Arizona from March 1-3, 2012. Ms. Wilson will
be representing the defense counsel perspective in a plenary session panel entitled "The Credit Crisis
and D&O Insurance Coverage: Challenges facing Insureds, Insurers, and Regulators” on March 1
from 1:00 PM to 2:10 PM.

Andrew Sandler will be speaking at PLI's A Guide to Financial Institutions 2012 Program in New
York on March 6, 2012 at 4:00 PM in a session entitled "The New Era of Consumer Protection &
Enforcement: The CFPB & Other Initiatives."

James Parkinson will be chairing a panel at the International Bar Association's 10th Annual Anti-
Corruption Conference in Paris, France on March 13 and 14, 2012. The panel is entitled: "The
Privileged Profession: Risks faced by legal professionals advising in international transactions.”

James Parkinson will be speaking at a PLI program seminar entitled "Foreign Corrupt Practices Act
2012" in San Francisco, California on April 17, 2012 and in New York, New York on May 4, 2012.

Mortgages

CFPB Unveils Alternative Design for Disclosing Closing Cost Details. On December 13, the
CFPB continued its effort to combine and replace the HUD-1 Settlement Statement and Truth in

Lending Disclosure currently given to a borrower at closing by proposing two prototype forms for
public review. (See

InfoBytes, November 11, 2011 for prior related proposal.) The closing costs section in the first
proposed prototype form is based on the current HUD-1 Settlement Statement. The comparable
section in the second prototype form mirrors the prototype the CFPB has been testing for the
disclosure consumers receive when they apply for a loan. The CFPB requests input on these two
prototypes, including if one prototype better allows consumers to identify key loan terms and closing
costs or if one prototype is easier for lenders to use. Click here for additional information, including
links to the prototype forms.

CFPB Seeks Comments on Information Gathering for Development of Mortgage Servicing
Model Forms. On December 13, the CFPB issued a request for comment on its plan to collect
information related to the implementation of certain mortgage servicing rules. The CFPB has
determined that the Dodd-Frank Act requires it to publish regulations by January 21, 2013
implementing new statutory requirements regarding: (i) reset of hybrid adjustable rate mortgages, (ii)
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periodic mortgage loan statements, and (iii) force-placed insurance disclosures. The CFPB plans to
implement those requirements in part through model forms and disclosures. In the request for
comment, the CFPB outlines its plan to conduct one-on-one cognitive think-aloud interviews to
develop its model forms and disclosures. The CFPB invites comment on, among other things,
whether the information it plans to collect will have practical utility. Comments are due by January 13,
2012. Click here for a copy of the CFPB notice.

FHFA Sues Chicago Over Mortgage Ordinance; Fannie Mae and Freddie Mac Issue Notices to
Servicers Regarding the Ordinance. On December 12, the Federal Housing Finance Agency
(FHFA) sued the City of Chicago in the United States District Court for the Northern District of Illinois
over a recent city ordinance that requires lenders to register vacant properties and pay a $500
registration fee per property. Whether the property has been foreclosed upon or not, the ordinance
also imposes maintenance and other obligations on lenders and their agents (including servicers,
Fannie Mae, and Freddie Mac), and includes fines for non-compliance. The FHFA believes that the
ordinance unlawfully interferes with its federally-mandated mission as conservator of Fannie Mae and
Freddie Mac, including its duty to "preserve and conserve the assets and property of" those entities,
and that the ordinance creates risks and liabilities for Fannie Mae and Freddie Mac without providing
any benefits of ownership. On behalf of itself, Fannie Mae, and Freddie Mac, the FHFA seeks: (i)
immunity from the ordinance, (ii) to enjoin Chicago from enforcing the ordinance against those entities
and their agents, and (iii) certain monetary damages, including a refund of all amounts paid pursuant
to the ordinance.

The suit follows a December 8 FHFA directive to Fannie Mae and Freddie Mac requiring them to,
among other things: (i) draft revised servicing guidelines instructing servicers to make payments
pursuant to the ordinance only under protest and with a full reservation of rights, (ii) establish a
mechanism to track amounts paid under the ordinance and the costs to comply with the ordinance's
property maintenance requirements, and (iii) propose new pricing for future mortgages originated or
refinanced in Chicago to reflect the costs of complying with the ordinance. On December 12, Fannie
Mae and Freddie Mac issued industry notices pursuant to the FHFA directive instructing servicers to:
(i) review the directive, (ii) track expenses related to the ordinance and preserve payment
documentation, and (iii) watch for additional servicing guidelines to implement the FHFA directive.

Click here for a copy of the FHFA announcement regarding the lawsuit, including a link to the
complaint. Click here for the Fannie Mae notice. Click here for the Freddie Mac notice.

Freddie Mac Issues Servicer Bulletin Regarding Interaction With State HFAs. On December 13,
Freddie Mac issued Bulletin Number 2011-24 regarding servicer requirements related to state
housing finance agencies' (state HFAs) mortgage modification programs developed in connection
with the U.S. Treasury Department's Hardest Hit Fund initiative. Pursuant to the Bulletin, servicers
must participate in state HFA programs provided that: (i) the program does not require the servicer or
Freddie Mac to match the state HFA assistance or make any other financial contribution, (ii)
participation and parameters for receiving assistance do not conflict with Freddie Mac's modification
requirements or the servicer's purchase documents, (iii) first lien priority is not impaired, and (iv) the
state HFA submits any funds to the servicer in a one-time lump sum payment. The Bulletin also
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provides related specific new guidance for HFA loans regarding: (i) application of funds in accordance
with the HFA's program, (ii) Servicer's advancement of funds to complete modification settlements,
(iii) reporting, and (iv) suspension of foreclosure actions. Finally, the Bulletin provides further
guidance allowing suspension of collection and solicitation activities once the servicer is notified of a
borrower's approval for modification, unemployment or reinstatement assistance. The changes in the
Bulletin are effective immediately. Click here for a copy of the Bulletin.

Fannie Mae and Freddie Mac Delay Implementation of ULDD. On December 14, the FHFA,
Fannie Mae, and Freddie Mac extended implementation deadlines for the Uniform Loan Delivery
Dataset (ULDD), which is part of the Uniform Mortgage Data Program (UMDP) announced in May
2010 to improve appraisal quality and other loan information. Mandatory compliance with ULDD wiill
now begin for all loans submitted on or after July 23, 2012 (previously March 19, 2012). To provide a
transition period, Fannie and Freddie will update their systems for the ULDD data points on April 23,
2012 (previously January 23, 2012). Collection of ULDD data points is still required for all loans with
applications received on or after December 1, 2011. These and other details regarding the UMDP
and ULDD can be found through the Fannie Mae and Freddie Mac announcements: click here for the
Fannie Mae announcement; and here for the Freddie Mac announcement.

OCC Issues Guidance on Residential Foreclosures. On December 14, the Office of Comptroller of
the Currency (OCC) issued a bulletin providing guidance to national banks and federal savings
associations concerning the obligations and risks associated with residential foreclosures. Given high
levels of foreclosures and growing inventories of foreclosed properties, the bulletin reminds entities of
the "legal, safety and soundness, and community impact considerations" related to residential
foreclosures. It also highlights the minimum obligations and risks that regulated institutions should
consider, including: (i) serving as an owner or servicer of foreclosed property, (ii) serving as trustee of
a securitization trust holding title to foreclosed property, or (iii) releasing a lien instead of foreclosing.
Click here for the OCC bulletin.

Connecticut Supreme Court Confirms MERS Assignee Has Standing to Foreclose. On
December 13, the Connecticut Supreme Court held that state law conferred standing on the holder of
a promissory note to foreclose on a borrower and that a mortgage naming Mortgage Electronic
Registration Systems, Inc. (MERS) mortgagee, as nominee of the original lender, was valid. RMS
Residential Properties, Inc. v. Miller, No. SC 18746, 2011 WL 6033011 (Conn. Dec. 13, 2011). The
borrower executed a promissory note to the lender and conveyed a mortgage deed to MERS as
nominee of the lender. After the borrower failed to make a single payment, the mortgage was
assigned to the plaintiff RMS, which also became holder of the promissory note before it commenced
the foreclosure action. In affirming the trial court's grant of summary judgment in favor of the plaintiff,
the Court rejected the borrower's argument that the plaintiff lacked standing as a mere holder of the
note. The Court also rejected the borrower's contention that the mortgage was void because MERS
was not the original lender or the party secured by the mortgage. The Court found that the mortgage
made clear that the lender named MERS mortgagee and that to hold such mortgages void would
frustrate the intentions of both mortgagors and mortgagees. Click here for a copy of the opinion.
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Florida Supreme Court to Decide Issue Related to Sanctions for Fraudulent Assignment
Despite Parties' Joint Dismissal of Case. On December 8, the Florida Supreme Court decided it
will rule on whether the trial court may grant relief from a plaintiff's voluntary dismissal of a foreclosure
action when the defendant alleges that the plaintiff filed a fraudulent mortgage assignment despite the
parties' joint stipulated dismissal of the case. Pino v. Bank of New York, No. SC11-697, 2011 WL
6089978 (Fla. Dec. 8, 2011). In the trial court, the borrower in a foreclosure action challenged the
lender's assignment documents as fraudulent and moved for sanctions. The lender voluntarily
dismissed the case before a decision on the motion for sanctions. The trial court denied the
borrower's subsequent motion to vacate the voluntary dismissal. The Florida Fourth District Appellate
Court affirmed, but certified to the Florida Supreme Court the question of whether a trial court has
authority to grant relief from a voluntary dismissal before the plaintiff has obtained any affirmative
relief when the movant alleges a fraud on the court. While that question was pending, the parties
settled and filed a joint stipulation of dismissal. The Florida Supreme Court denied the joint request
for dismissal because the question presented was of "great public importance." Click here for the
court's opinion.

Banking

Senate Banking Committee Approves Thomas Hoenig as Nominee for FDIC Vice-Chair. On
December 13, the Senate Banking Committee approved Thomas Hoenig as the nominee for Federal
Deposit Insurance Corporation (FDIC) vice chairman. Mr. Hoenig is the former President of the
Kansas City Federal Reserve Bank and was nominated by President Obama in October. Banking
Committee Chairman Johnson asked that Mr. Hoenig's homination be considered by the full Senate
before the end of the year together with the nominations of Martin Gruenberg to be FDIC chairman
and Thomas Curry to be Comptroller of the Currency, who both now serve in an "acting" capacity.

Click here for the Senate Banking Committee notice and archived webcast.

OCC Names New Large Bank Deputy Comptroller. On December 12, the Office of Comptroller of
the Currency (OCC) announced that Morris Morgan will serve as Large Bank Deputy Comptroller. Mr.
Morgan has served on the Bank of America examination team since joining the large bank
supervision group in 1999. Click here for the OCC's announcement.

Consumer Finance

CFPB Announces Whistleblower Program. On December 15, the Consumer Financial Protection
Bureau (CFPB) issued Bulletin 2011-05 announcing its program to collect whistleblower information
and law enforcement tips. As described more fully in the Bulletin, section 1057 of the Dodd-Frank Act
protects certain employees from retaliation who submit information about their employers' potential
violations of the consumer financial protection laws now enforced by the CFPB. The Bureau has
established for immediate use an email address and phone number for submitting whistleblower tips.
In addition, the CFBP expects to make a web site portal for whistleblowers available in early 2012. In
the Bulletin, the CFPB states that it "welcomes information from current or former employees of
potential violators, contractors, vendors, and competitor companies.”
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Click here for a CFPB press release about this program, including a link to the Bulletin.

CFPB Begins Republishing Transferred Regulations. On December 16, the CFPB began
republishing the regulations transferred to the CFPB pursuant to the Dodd-Frank Act. The first batch
consists of four regulations, which are being republished as interim final rules effective December 30,
2011. Those rules include: (i) Disclosure Requirements for Depository Institutions Lacking Federal
Deposit Insurance (Regulation 1), (ii) Fair Debt Collection Practices Act (Regulation F), (iii) Mortgage
Acts and Practices - Advertising (Regulation N), and (iv) Mortgage Assistance Relief Services
(Regulation O). Although in republishing these regulations the CFPB does not intend to create any
new substantive obligations, the public is permitted sixty days in which to comment. Click the
following links for the republished regulations: Requlation |, Regulation F, and Regulations N and O.

Privacy/Data Security

California Federal Court Denies Class Certification in Action Alleging Violations of California
Song-Beverly Credit Card Act. Recently, the U.S. District Court for the Central District of California
denied a motion to certify a putative class in an action alleging violations of California's Song-Beverly
Credit Card Act (

Cal. Civ. Code § 1747.08) (Song-Beverly Act), on the grounds that the proposed class includes
individuals who had not suffered the statutory violation the plaintiff sought to redress in the lawsuit,
and a case-by-case inquiry into whether each customer voluntarily disclosed personal identification
information (PII) violates the commonality and typicality requirements of Federal Rule of Civil
Procedure 23(a). Rothman v. Gen. Nutrition Corp., No. 11-03617 (C.D. Cal. Nov. 17, 2011). The
Song-Beverly Act prohibits retailers from requesting or recording a customer's personal identification
information as a condition to accepting a customer's credit card as payment, and then recording that
information. The plaintiff alleged that the defendant "requested and/or required" her to provide her ZIP
code in completing a credit card purchase. Relying, at least in part, on Wal-Mart Stores, Inc. v.
Dukes, the court held that the plaintiff failed to cite any evidence to support her contention that the
defendant had a uniform policy of requesting ZIP code information (or other PII) from its customers,
and there are unique defenses specific to various class members, including that they provided their
information voluntarily or for shipping or delivery purposes. Further, the court held that if the Pll is
requested as opposed to required, whether there has been a violation would depend upon whether
the individual consumer reasonably believed that providing his PIl was a condition of consummating
the credit card transaction, and the analysis will vary with each customer based on when during the
transaction the information was requested and the exact wording of the request. This appears to be
the first time that a court has decided class certification in an action involving claims under the Song-
Beverly Act. For a copy of the order, please click here.

Criminal Enforcement Action
DOJ and SEC Announce FCPA Cases Against Former Siemens Executives. On December 13,

the Department of Justice (DOJ) announced criminal charges against eight former Siemens
executives for violation of the Foreign Corrupt Practices Act (FCPA). The indictment alleges that over
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$100 million in bribes were paid to Argentinean officials in connection with a substantial contract to
provide national identity cards. Concurrently, the Securities and Exchange Commission (SEC)

announced a parallel action against seven of those Siemens personnel to pursue civil remedies
related to the same FCPA violations.
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