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ambiguous, but that economic incentives lead to the drafting of overly broad and ambiguous 
claims.  
 
Several of the justices seemed troubled by this approach.  Justice Sotomayor analogized claim 
construction to statutory construction and noted that judges frequently disagree over the meaning 
of statutory language.  She was concerned that Nautilus’ approach could present “a really big 
problem” by exposing nearly all patents to invalidation. 
 
Justice Scalia asked whether guidance might be taken from the procedure used for courts to 
review agency action.  Under the so-called Chevron rule, a reviewing court first determines 
whether there is more than one reasonable interpretation (i.e., ambiguity), and then looks at 
whether the agency’s interpretation is reasonable.  Nautilus suggested that a similar approach 
could be used for reviewing patent claims, except that whenever ambiguity is found the patent 
should be ruled indefinite. 
 
Chief Justice Roberts questioned whether the standard proposed by the Solicitor General 
provided a better approach.  Under this standard, “a patent satisfies the requirement if, in light of 
the specification and the prosecution history, a person skilled in the art would reasonably 
understand the scope of the claim.”  Nautilus agreed, provided that this meant there was 
“reasonable certainty” in the scope of the claim.  
 
Counsel for Biosig argued the Federal Circuit correctly held that the claims were definite 
because their bounds were understood, and that the claims’ functional language shed additional 
light on the “spaced relationship” limitation.  Biosig also pointed to evidence that a person 
skilled in the art could make the invention in only a few hours after reading the patent, and 
argued that the patent law has long permitted some amount of experimentation.  
 
Biosig urged that the Supreme Court’s decision in Markman contemplated that there would be 
disputes between reasonable constructions of patent terms, and that patents should not be held 
invalid merely because there is more than one possible interpretation.  Biosig agreed that a patent 
should be found invalid when there are two “equally plausible” constructions, but argued that 
indefiniteness should not be found if “the right answer is appreciably better than the second best 
answer.” 
 
The Court is expected to issue its ruling this June.  
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