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Ability-to-Repay: Regulating or Underwriting? (Magazine Article)

..‘ COMMENTARY: by JONATHAN FOXX

Jonathan Foxx, former Chief Compliance Officer of two publicly traded
financial institutions, is President and Managing Director of Lenders
Compliance Group, the nation's first full-service, mortgage risk
management firm in the country.

I think you may be interested in reading my article in the June 2011 edition of National
Mortgage Professional Magazine, entitled:

Ability-to-Repay: Regulating or Underwriting?

The article is Part I of a two-part magazine series.

As you may know, on May 11, 2011, the Federal Reserve Board {FRB) issued a proposed rule
(Rule) to implement ability-to-repay requirements for closed-end residential loans.

The Rule implements Section 1411, Sechion 1412, and part of Section 1414 of the Dodd-
Frank wWall Street Reform and Consumer Financial Protection Act of 2010. Comments on the
Rule are to be received by no later than July 22, 2011.

But, having published the proposed Rule, the FRB will soon retire from its involvement in this
matter, because it will hand over its rulemaking authority in the subject statute to the
Consumer Financial Protection Bureau (CFPB) on July 21, 2011.

Thus, the promulgation of the final Rule will be under the aegis of the CFPB.

In this article, I explore some of the salient features of this Rule, noting particularly that, as
a revision to Regulation Z (the implementing regulation of the Truth in Lending Act), it
requires creditors to determine a consumer's ability to repay a mortgage before making the
loan and would also establish minimum mortgage underwriting standards.

The Rule applies to any consumer credit transaction secured by a dwelling, except an open-
end credit plan, timeshare plan, reverse mortgage, or temporary loan or "bridge" loan with a
term of 12 months or less. It includes a closed-end home improvement loan on a vacation
residence.

It appears that the Rule applies to purchase money and refinances, but not modifications of
existing mortgages.

There is a prohibition on prepayment penalties unless the mortgage 1s a prime, fixed rate,
qualified mortgage, and unless the amount of the prepayment penalty is limited.

As a courtesy, I am sharing this magazine article with you. I hope you enjoy reading it!

Excerpt # 1

Complying with the requirements of the ability-to-repay Rule is essential, because borrowers
in a foreclosure proceeding will likely claim that the creditor failed to comply with the Rule as
a defense by way of recoupment or set off, without regard to the normal statute of
limitations under the Truth-in-Lending Act (TILA).

A violation of the Rule subjects the creditor to the TILA civil monetary penalties, plus the
same enhanced civil remedies that apply to violations of TILA's high-cost loan rules, and TILA
also would authorize state attorneys general to bring actions for violations of the Rule for a
period of up to three years.
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in the USA devoted only to residential
Excerpt # 2 mortgage compliance.

A loan that is a covered transaction must qualify, among other things, as a "qualified

mortgage" {QM) if the creditor wishes to include a prepayment penalty in the loan. D profeesional and apport st e

extensive experience.

The Rule provides a presumption of compliance with the ability-to-repay requirements if the

mortgage loan is a "qualified mortgage," which does not contain certain risky features and TITLES HELD
limits points and fees on the loan.

Furthermore, one feature of a higher-risk mortgage loan (i.e., subject to enhanced appraisal
requirements under Dodd-Frank § 1471) is the loan may not be a QM. (Under Dodd-Frank §
941, a "qualified residential mortgage" may not be broader in scope than a QM as defined in
the Rule.)
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LENMDERS COMPLIAMNCE GROUP is the first full-service, mortgage risk management firm in the country, specializing exclusively in residential mortgage
compliance and offering a full suite of services in mortgage banking. We are pioneers in outsourcing solutions for residential mortgage compliance. We
offer our clients real-world, practical solutions to mortgage compliance issues, with an emphasis focused on operational assessment and improvement,
benchmarking methodologies, Best Practices, regulatory compliance, and mortgage risk management.

Information contained in this website is not intended to be and i= not a source of legal advice. The views expressed are those of the contributing authors, as well as news
services and websites linked hereto, and do not necessarily reflect the views or policies of Lenders Compliance Group (LCG), any governmental agency, business entity,
organization, or institution. LCG makes no representation concerning and does not guarantee the source, originality, accuracy, completeness, or reliability of any statement,
information, data, finding, interpretation, advice, apinion, or view presented herein.

© 2007-2011 Lenders Compliance Group, Inc. All Rights Reserved.

AFFlIla Busl‘\ess Arrangements LFFIlaI:Ed nrlce Providers AltJnatlve Modlﬁcgon Bcrroner Eligibility CFPA compare ratio task force compare raties Consumer Financial Protection Agency
Core Compliance Credit Reports Department of Housing and Urban Development Department of Labor Empleyment Law Escrows Fair Labor Standards Act Fannie Mae Fannie Mae Loan

Quality Initiative fha defaults Good Faith Estimate HAMP Home Affordable Modifcation Program HUD HUD-1 Settlement Statement Lending Compliance Loan Modifications Loan
Officer Compensation loss mitigation Loss Mitigation Compliance Mor-tqaqe ComD|IanCE mortgage defaults Mortgage Disclosures mortgage fraud Mortgage

News Mortgage Originator Compensation Permanent Modifications Brepayment Penalties real estate fraud Regulation X Requlation Z RESPA Risk Ratings Service Release
Premiums Servicing Settlement Cost Booklet Settlement Service Providers Trial Medifications Truth in Lending Act ¥ield Spread Premiums



http://www.dsnews.com/index.php
http://www.financial24.org/
http://www.housingwire.com/
http://blog.hsh.com/
http://jurist.law.pitt.edu/
http://www.law.com/jsp/law/index.jsp
http://www.lexology.com/
http://loanworkout.org/
http://www.mortgagefraudblog.com/
http://www.mortgagefraud.org/home-page/
http://ml-implode.com/
http://mortgagemag.com/
http://www.mortgagenewsclips.com/
http://www.mortgagenewsdaily.com/
http://www.mortgageorb.com/page.php?18
http://www.mortgagepress.com/
http://mreits.blogspot.com/
http://www.mortgageservicingnews.com/
http://www.law.com/jsp/nlj/index.jsp
http://www.nationalmortgagenews.com/
http://www.nationalmortgageprofessional.com/
http://nmlsusers.blogspot.com/
http://www.realtor.org/rmohome/home
http://reversemortgagedaily.com/
http://www.reversereview.com/
http://www.scotsmanguide.com/
http://lenderscompliancegroup.com/
http://www.lenderscomplianceblog.com/search/label/Affiliated%20Business%20Arrangements
http://www.lenderscomplianceblog.com/search/label/Affiliated%20Service%20Providers
http://www.lenderscomplianceblog.com/search/label/Alternative%20Modification
http://www.lenderscomplianceblog.com/search/label/Borrower%20Eligibility
http://www.lenderscomplianceblog.com/search/label/CFPA
http://www.lenderscomplianceblog.com/search/label/compare%20ratio%20task%20force
http://www.lenderscomplianceblog.com/search/label/compare%20ratios
http://www.lenderscomplianceblog.com/search/label/Consumer%20Financial%20Protection%20Agency
http://www.lenderscomplianceblog.com/search/label/Core%20Compliance
http://www.lenderscomplianceblog.com/search/label/Credit%20Reports
http://www.lenderscomplianceblog.com/search/label/Department%20of%20Housing%20and%20Urban%20Development
http://www.lenderscomplianceblog.com/search/label/Department%20of%20Labor
http://www.lenderscomplianceblog.com/search/label/Employment%20Law
http://www.lenderscomplianceblog.com/search/label/Escrows
http://www.lenderscomplianceblog.com/search/label/Fair%20Labor%20Standards%20Act
http://www.lenderscomplianceblog.com/search/label/Fannie%20Mae
http://www.lenderscomplianceblog.com/search/label/Fannie%20Mae%20Loan%20Quality%20Initiative
http://www.lenderscomplianceblog.com/search/label/fha%20defaults
http://www.lenderscomplianceblog.com/search/label/Good%20Faith%20Estimate
http://www.lenderscomplianceblog.com/search/label/HAMP
http://www.lenderscomplianceblog.com/search/label/Home%20Affordable%20Modifcation%20Program
http://www.lenderscomplianceblog.com/search/label/HUD
http://www.lenderscomplianceblog.com/search/label/HUD-1%20Settlement%20Statement
http://www.lenderscomplianceblog.com/search/label/Lending%20Compliance
http://www.lenderscomplianceblog.com/search/label/Loan%20Modifications
http://www.lenderscomplianceblog.com/search/label/Loan%20Officer%20Compensation
http://www.lenderscomplianceblog.com/search/label/loss%20mitigation
http://www.lenderscomplianceblog.com/search/label/Loss%20Mitigation%20Compliance
http://www.lenderscomplianceblog.com/search/label/Mortgage%20Compliance
http://www.lenderscomplianceblog.com/search/label/mortgage%20defaults
http://www.lenderscomplianceblog.com/search/label/Mortgage%20Disclosures
http://www.lenderscomplianceblog.com/search/label/mortgage%20fraud
http://www.lenderscomplianceblog.com/search/label/Mortgage%20News
http://www.lenderscomplianceblog.com/search/label/Mortgage%20Originator%20Compensation
http://www.lenderscomplianceblog.com/search/label/Permanent%20Modifications
http://www.lenderscomplianceblog.com/search/label/Prepayment%20Penalties
http://www.lenderscomplianceblog.com/search/label/real%20estate%20fraud
http://www.lenderscomplianceblog.com/search/label/Regulation%20X
http://www.lenderscomplianceblog.com/search/label/Regulation%20Z
http://www.lenderscomplianceblog.com/search/label/RESPA
http://www.lenderscomplianceblog.com/search/label/Risk%20Ratings
http://www.lenderscomplianceblog.com/search/label/Service%20Release%20Premiums
http://www.lenderscomplianceblog.com/search/label/Servicing
http://www.lenderscomplianceblog.com/search/label/Settlement%20Cost%20Booklet
http://www.lenderscomplianceblog.com/search/label/Settlement%20Service%20Providers
http://www.lenderscomplianceblog.com/search/label/Trial%20Modifications
http://www.lenderscomplianceblog.com/search/label/Truth%20in%20Lending%20Act
http://www.lenderscomplianceblog.com/search/label/Yield%20Spread%20Premiums

