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Applications to Appoint Temporary Receivers
Todd E. Soloway, a partner at Pryor Cashman, and LuisaK. Hagemeier, of counsel to the firm, write: The distrust occasioned by a
mortgagor's default understandably moves a foreclosing secured lender to seek the appointment of a temporary receiver. However,
many lenders mistakenly believe that an application for the appointment of a receiver in a foreclosure context is a fait accompli. In
reality, the mere fact that a default exists will not alone be sufficient to obtain the appointment of a temporary receiver.
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The distrust occasioned by a mortgagor's default understandably moves a foreclosing secured lender to seek the appointment of a
temporary receiver and thereby to remove the financial and managerial reins from the borrower. However, many lenders mistakenly
believe that an application for the appointment of a receiver in a foreclosure context is a fait accompli. In reality, the mere fact that a
default exists will not alone be sufficient to obtain the appointment of a temporary receiver-a remedy the courts regard as "drastic,"
"intrusive" and "extraordinary." Thus, a court will not grant an application for appointment unless it is satisfied that the value of the
property securing the mortgage and the parties' interests in it are at risk if a temporary receiver is not appointed.1

In this article we will layout the procedural mechanisms for applying for the appointment of a temporary receiver and the potential
pitfalls that may present themselves.

There are two statutory avenues for seeking appointment of a temporary receiver pending the resolution of a mortgage foreclosure
action in New York: CPLR §6401(a) (the "necessity" statute) and New York Real Property Law (RPl) §254(1Q) (the "receiver
clause" statute).

Applications Under §6401 (a)

In the absence of a "receiver clause" in the mortgage documents (explained below), an application for the appointment of a
temporary receiver pending resolution of a mortgage foreclosure action is governed by CPLR §6401.2 The hurdles to be
surmounted on an application pursuant to CPLR 6401 (a) are notoriously high: a party with an interest in the property must move on
notice and prove by "clear and convincing" evidence that the property is in danger of being "materially injured or destroyed" and that
the appointment of a temporary receiver is "necessary" to protect the parties' interests in the property. The statute provides that:

Upon motion of a person having an apparent interest in property which is the subject of an action in the supreme or county court, a
temporary receiver of the property may be appointed ...where there is danger that the property will be removed from the state, or
lost, materially injured or destroyed.

The application may be made by any party with an "apparent" interest in the property and on notice to the mortgagor? The
applicant then bears the burden of proving by "clear and convincing" evidence both that (1) there is a risk of irreparable loss or
waste to the subject property, and (2) the appointment of a receiver is "necessary" to protect the parties' interests. The mere fact
that a mortgagor has defaulted or has consented to the appointment of a receiver is an insufficient basis for granting the
appointment, as neither demonstrates waste or mismanagement of the property.4

Considerations Under §6401

The key stumbling blocks in applying for the appointment of a temporary receiver under CPLR §6401 are proving the "necessity" of
the appointment and the imminence of irreparable loss to the value of the property.s The appointment will not be found necessary
absent proof that the asset's value will be impaired, to the actual detriment of a party with an interest in that property, unless a
temporary receiver is appointed. The importance of the necessity element, and of carefully proving it with evidentiary facts (rather
than mere assertions of conclusions or assumptions), is nicely illustrated by comparing the decisions in U. S. Bank Nat'! Ass'n v.



Culve,s and Wells Fargo Bank N.A. v. Ambrosov. 7 The application for appointment of a temporary receiver in both of these
mortgage foreclosure actions was made by the board of managers of the condominium in which the unit being foreclosed was
located, a lienor junior to the mortgagee. The board in each case claimed that the foreclosure proceeds would be insufficient to pay
common charges that would accumulate on the units during the pendency of the foreclosure action, and thus that a temporary
receiver should be appointed to lease the units and use the rent to pay the common charges on a current basis.

The Culver court granted the application, based on a finding, among other things, that it "appear[ed] unlikely that the foreclosure
sale will produce any excess monies or generate enough to cover the outstanding first mortgage held by the plaintiff."s

Despite seemingly identical facts, the Ambrosov court denied the board's application. The important distinction was this: in
Ambrosov, the board failed to present evidence that there would be insufficient funds left in the foreclosure to pay the board's claim
for common charges. The court expressly noted that, "if the available equity were sufficient to cover the value of [the board's]
financial interest they would have no basis for the appointment of a temporary receiver."

The second hitch applicants face is demonstrating that the value of the property is in imminent danger. In this regard, an application
will most likely be denied if the property is adequate security for the debt,9 or if the movant fails to prove by clear and convincing
evidence that there is an actual risk that the subject property will be irreparably injured imminently, and not merely that the borrower
or manager has engaged in some malfeasance not directly related to the property itself. 1o

Applications Under §254(10)

RPL §254(10) appears to provide a mortgagee with a less onerous route to the appointment of a temporary receiver in mortgage
foreclosure actions if the mortgage documents contain a so-called "receiver clause"-language providing, in substance, that "the
holder of this mortgage, in an action to foreclose it, shall be entitled to the appointment of a receiver."11 RPL §254(10) provides that
such a covenant:

must be construed as meaning that the mortgagee, his heirs, successors or assigns, in any action to foreclose the mortgage, shall
be entitled, without notice and without regard to the adequacy of any security of the debt, to the appointment of a receiver of the
rents and profits of the premises covered by the mortgage.

The statute affords obvious advantages over CPLR §6401(a), despite the fact that appointment of a receiver is not automatic, as is
erroneously suggested by the language of the statute, and particularly that of its title-"Mortgagee entitled to appointment of
receiver." The prevailing rule in New York is that a receiver clause in the mortgage documents authorizes but does not require the
court to appoint a temporary receiver, and courts may exercise their equitable discretion to determine whether to grant the
application. 12

Unlike an application under CPLR 6401 (a), which must be made on notice to the mortgagor, an application for the appointment of
temporary receiver pursuant to RPL §254(10) may be made on an ex parte basis. 13 Furthermore, it is unnecessary for the
mortgagee to prove either that the security for the defaulted loan is inadequate or that the appointment of a receiver is
"necessary.,,14

Finally, in stark contrast to the heavy burden borne by the party moving for appointment under CPLR §6401 (a) to prove by clear
and convincing evidence that the property is in danger of irreparable injury or loss and that a receiver is necessary to protect the
parties' interests, in considering applications under RPL §254(10), courts appear to impose the burden on the mortgagor to prove
that granting the application would be "inequitable.,,15

But as noted above, an application to appoint a temporary receiver pursuant to RPL §254(10) will not automatically be granted upon
a loan default by the mortgagor even if the mortgage documents contain a receiver clause.

Considerations With §254(10)

What does the "receiver clause" approach mean in practical terms? Other than a receiver clause and the mortgagor's default, just
what is required to prevail on an application under RPL §254(1 O)?

The most significant body of case law involving RPL §254(10), shows that courts adopt a middle ground between automatic
appointment and imposition of the stringent requirements of CPLR §6401 (a). Thus, courts have denied applications for appointment
under RPL §254(10) where they find that the parties' interests in the subject property can be protected by more benign means, such
as a reorganization plan. 16 On the other hand, courts have granted applications under RPL §254(10) where a receiver may not be
technically "necessary," but "would help to clarify and monitor the use of the subject premises during the pendency of this action,"
where there was evidence that unknown individuals were occupying the propertyY

Accordingly, it is advisable in applying for the appointment of a temporary receiver pursuant to RPL §254(10) to include affidavits
and other evidence showing that the value of the property is at risk (or, perhaps, inadequate security of the debt, even though this is
not a technical requirement) and that either the property or its rents and other income are being mismanaged by the borrower. Such
a showing will certainly give the reviewing court comfort that appointment is not inequitable.

Conclusion

RPL §254(10) may not be the magic wand suggested by its language, but it affords mortgage lenders distinct advantages over
CPLR §6401 (a). It is thus an important tool of which lenders should avail themselves by including receiver clauses in their mortgage
documents and, if it becomes necessary to apply for the appointment of a temporary receiver, by supplying the court with evidence
that, even if not necessary, the appointment of a temporary receiver would not be inequitable to the mortgagor.
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