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On June 29, 2009, in Ricci et al. v. DeStefano et al., the United States Supreme Court found in 

favor of white firefighters and against the City of New Haven, Connecticut (the City), holding 

that the City engaged in intentional discrimination when it refused to certify the results of a civil 

service exam. The results of that exam evidenced a statistical disparity in favor of Caucasian test 

takers, and the City feared that it would be sued if it accepted the racially skewed results. The 

Supreme Court’s decision highlights a dilemma for employers which, like the City, are 

sometimes faced with difficult, no-win situations. 

Background 

When the City undertook to fill vacant lieutenant and captain positions in its fire department, the 

promotion and hiring process was governed by the City’s charter, state and federal law, and the 

City’s collective bargaining agreement with the firefighters’ union. As part of this process, 

candidates for promotion were required to take a written exam, the results of which were to play 

a significant role in determining who would be awarded promotions. The City retained an 

outside consultant to develop and administer the exam, which it did after conducting extensive 

research and analysis. Despite efforts to ensure that the exam would not unintentionally favor 

white candidates, white test takers outperformed minority test takers on the exam. 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq., prohibits intentional acts of 

employment discrimination based on race, color, religion, sex, and national origin (“disparate 

treatment”) as well as policies or practices that are not intentionally discriminatory, but have a 

disproportionate adverse impact on minorities (“disparate impact”). With respect to disparate 

impact, once a plaintiff has established that the challenged policy or practice does, in fact, 

adversely impact minorities, the employer may defend by demonstrating that its policy or 

practice is job-related for the position in question and consistent with business necessity. If the 

employer meets that burden, the plaintiff may still succeed by showing that the employer refuses 

to adopt an available alternative practice that has less disparate impact and serves the employer’s 

legitimate needs. 

Here, the promotion exam had a clear and significant disparate impact on minority test takers. 

The City, concerned that if it certified the results of the test it would be faced with lawsuits 

asserting claims for disparate impact under Title VII, refused to certify the results. Eighteen 

white and Hispanic firefighters, who would likely have been promoted based on their test 

performance, sued the City, the Mayor, and other officials, claiming that the City’s action 

constituted unlawful disparate treatment under Title VII. 
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The parties filed cross motions for summary judgment. Defendants argued that they were not 

liable for disparate treatment because they had a good-faith belief that the City would have faced 

disparate-impact liability under Title VII if the tests results were certified. Plaintiffs argued that 

the City’s desire to avoid disparate-impact litigation was not a valid defense to their claims for 

disparate, discriminatory treatment. The United States District Court for the District of 

Connecticut granted summary judgment to the defendants; the United States Court of Appeals 

for the Second Circuit, including Supreme Court nominee Judge Sonia Sotomayor, affirmed. 

The Supreme Court’s Decision 

The Supreme Court, in a 5-4 majority, found in favor of the white firefighters. Specifically, the 

Court found that before an employer can engage in intentional discrimination for the asserted 

purpose of avoiding or remedying an unintentional, disparate impact, the employer must have a 

strong basis in evidence to believe it will be subject to disparate-impact liability if it fails to take 

the race-conscious, discriminatory action. In this instance, the Court held that the City could 

have defended disparate-impact claims by showing that the examination was job-related and 

consistent with business necessity, and that an equally valid and less discriminatory alternative 

was not available. Therefore, the Court concluded, the City had no strong basis in evidence to 

establish that the test was legally deficient and the City, which discarded the examination based 

solely on its fear of litigation, discriminated against the firefighters who passed the examination 

and qualified for promotions, and violated Title VII. 

Implications for Employers 

This case illustrates the difficult choices with which employers are often faced. Here, had the 

City certified the results of the exam, it would likely have been sued for disparate impact; 

however, when it refused to certify the results, it was sued for disparate treatment. In either case, 

the City would have been faced with significant costs and an uncertain result. 

Employers should consult with counsel if they are concerned whether policies or practices may 

have a disparate impact on minority employees and, if so, what may be lawfully done to 

minimize or eliminate the adverse impact. Counsel can help analyze the risk of liability by 

considering whether the policy or practice at issue is job-related and a business necessity, and 

whether there is an equally valid alternative measure that will not result in the disparate impact. 

Counsel can also help determine whether adverse employment actions may constitute adverse 

treatment. 

 

 

For assistance in this area, please contact one of the attorneys listed below or any member of 

your Mintz Levin client service team. 

The parties filed cross motions for summary judgment. Defendants argued that they were not
liable for disparate treatment because they had a good-faith belief that the City would have faced
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establish that the test was legally deficient and the City, which discarded the examination based
solely on its fear of litigation, discriminated against the firefighters who passed the examination
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Implications for Employers

This case illustrates the difficult choices with which employers are often faced. Here, had the
City certified the results of the exam, it would likely have been sued for disparate impact;
however, when it refused to certify the results, it was sued for disparate treatment. In either case,
the City would have been faced with significant costs and an uncertain result.

Employers should consult with counsel if they are concerned whether policies or practices may
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considering whether the policy or practice at issue is job-related and a business necessity, and
whether there is an equally valid alternative measure that will not result in the disparate impact.
Counsel can also help determine whether adverse employment actions may constitute adverse
treatment.

For assistance in this area, please contact one of the attorneys listed below or any member of
your Mintz Levin client service team.

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=8b6053e9-9f97-4456-b7fb-aa1be1a72da9



MEMBERS 

 

David Barmak 
(202) 585-3507 

DBarmak@mintz.com 

Andrew J. Bernstein 
(212) 692-6742 

AJBernstein@mintz.com 

Richard H. Block 
(212) 692-6741 

RHBlock@mintz.com 

Bret A. Cohen 
(617) 348-3089 

BCohen@mintz.com 

Raymond D. Cotton 
(202) 434-7322 

RDCotton@mintz.com 

Micha “Mitch” Danzig 
(858) 314-1502 

MDanzig@mintz.com 

Robert M. Gault 
(617) 348-1643 

RMGault@mintz.com 

James R. Hays 
(212) 692-6276 

JRHays@mintz.com 

Craig E. Hunsaker 
(858) 314-1520  

CHunsaker@mintz.com 

Jennifer B. Rubin 
(212) 692-6766 

JBRubin@mintz.com 

MEMBERS

David Barmak
(202) 585-3507
DBarmak@mintz.com

Andrew J. Bernstein
(212) 692-6742
AJBernstein@mintz.com

Richard H. Block
(212) 692-6741
RHBlock@mintz.com

Bret A. Cohen
(617) 348-3089
BCohen@mintz.com

Raymond D. Cotton
(202) 434-7322
RDCotton@mintz.com

Micha “Mitch” Danzig
(858) 314-1502
MDanzig@mintz.com

Robert M. Gault
(617) 348-1643
RMGault@mintz.com

James R. Hays
(212) 692-6276
JRHays@mintz.com

Craig E. Hunsaker
(858) 314-1520
CHunsaker@mintz.com

Jennifer B. Rubin
(212) 692-6766
JBRubin@mintz.com

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=8b6053e9-9f97-4456-b7fb-aa1be1a72da9

mailto:DBarmak@mintz.com
mailto:AJBernstein@mintz.com
mailto:RHBlock@mintz.com
mailto:BCohen@mintz.com
mailto:RDCotton@mintz.com
mailto:MDanzig@mintz.com
mailto:RMGault@mintz.com
mailto:JRHays@mintz.com
mailto:CHunsaker@mintz.com
mailto:JBRubin@mintz.com


Donald W. Schroeder 
(617) 348-3077  

DSchroeder@mintz.com 

Henry A. Sullivan 
(617) 348-1746  

HASullivan@mintz.com 

OF COUNSEL 

 

Martha J. Zackin 
(617) 348-4415 

MJZackin@mintz.com 

ASSOCIATES 

 

Michael S. Arnold 
(212) 692-6866  

MArnold@mintz.com 

Crystal Barnes 
(202) 585-3594 

CEBarnes@mintz.com 

Katharine O. Beattie 
(617) 348-1887 

KOBeattie@Mintz.com 

Gregory R. Bennett 
(212) 692-6842 

GBennett@mintz.com 

Juan C. Castaneda 
(858) 314-1549 

JCCastaneda@mintz.com 

Jessica W. Catlow 
(212) 692-6843  

JCatlow@mintz.com 

Donald W. Schroeder
(617) 348-3077
DSchroeder@mintz.com

Henry A. Sullivan
(617) 348-1746
HASullivan@mintz.com

OF COUNSEL

Martha J. Zackin
(617) 348-4415
MJZackin@mintz.com

ASSOCIATES

Michael S. Arnold
(212) 692-6866
MArnold@mintz.com

Crystal Barnes
(202) 585-3594
CEBarnes@mintz.com

Katharine O. Beattie
(617) 348-1887
KOBeattie@Mintz.com

Gregory R. Bennett
(212) 692-6842
GBennett@mintz.com

Juan C. Castaneda
(858) 314-1549
JCCastaneda@mintz.com

Jessica W. Catlow
(212) 692-6843
JCatlow@mintz.com

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=8b6053e9-9f97-4456-b7fb-aa1be1a72da9

mailto:dschroeder@mintz.com
mailto:HASullivan@mintz.com
mailto:MJZackin@mintz.com
mailto:MArnold@mintz.com
mailto:CEBarnes@Mintz.com
mailto:KOBeattie@Mintz.com
mailto:GBennett@mintz.com
mailto:JCCastaneda@Mintz.com
mailto:JCatlow@mintz.com


Jennifer F. DiMarco 
(212) 692-6260 

JFDiMarco@mintz.com 

Kelley L. Finnerty 
(617) 348-1819 

KFinnerty@mintz.com 

David M. Katz 
(212) 692-6844 

DKatz@mintz.com 

Katrina I. Kropa 
(617) 348-1799 

KIKropa@mintz.com 

H. Andrew Matzkin 
(617) 348-1683 

HMatzkin@mintz.com 

James M. Nicholas 
(617) 348-1620 

JNicholas@mintz.com 

Joel M. Nolan 
(617) 348-4465 

JMNolan@mintz.com 

Maura M. Pelham 
(617) 348-1851 

MMPelham@mintz.com 

Tyrone P. Thomas 
(202) 434-7374 

TPThomas@mintz.com 

Brandon T. Willenberg 
(858) 314-1522 

BTWillenberg@mintz.com 

 

Jennifer F. DiMarco
(212) 692-6260
JFDiMarco@mintz.com

Kelley L. Finnerty
(617) 348-1819
KFinnerty@mintz.com

David M. Katz
(212) 692-6844
DKatz@mintz.com

Katrina I. Kropa
(617) 348-1799
KIKropa@mintz.com

H. Andrew Matzkin
(617) 348-1683
HMatzkin@mintz.com

James M. Nicholas
(617) 348-1620
JNicholas@mintz.com

Joel M. Nolan
(617) 348-4465
JMNolan@mintz.com

Maura M. Pelham
(617) 348-1851
MMPelham@mintz.com

Tyrone P. Thomas
(202) 434-7374
TPThomas@mintz.com

Brandon T. Willenberg
(858) 314-1522
BTWillenberg@mintz.com

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=8b6053e9-9f97-4456-b7fb-aa1be1a72da9

mailto:JFDiMarco@mintz.com
mailto:KFinnerty@mintz.com
mailto:DKatz@mintz.com
mailto:KIKropa@mintz.com
mailto:HMatzkin@mintz.com
mailto:JNicholas@mintz.com
mailto:JMNolan@mintz.com
mailto:MMPelham@mintz.com
mailto:TPThomas@mintz.com
mailto:BTWillenberg@mintz.com

