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During the last decade, Turkey 
developed strong relations with its 
neighbors and the Middle Eastern 
countries. Having att racted foreign 
investors from these countries, Turkey 
had a fundamental necessity to 
amend its fi nancial system and make 
the system appealing for its Muslim 
neighbours in the Middle East. 

As a result of this new foreign policy 
approach, the Capital Markets Board of 
Turkey (CMB) enforced a communiqué, 
the ‘Communiqué Serial III no 43 on 
principals regarding lease certifi cates and 
asset leasing companies’, on the 1st April 
2010, introducing Sukuk to the Turkish 
market.

The new investment tool formed by 
the Communiqué is similar to a Sukuk 
instrument. However it is called a ‘lease 
certifi cate’. 

Sukuk can basically be defi ned as an 
economic tool similar to bonds but 
having no interest return. Sukuk is 
asset-backed and shows the ownership 
of an asset or its earnings. Unlike 
bonds, the issuer of the Sukuk is not 
under a contractual obligation to pay 
the Sukukholder an interest and the 
principle. 

The Sukukholder obtains a proportional 
ownership on the underlying asset which 
backs the certifi cates and holders have 
proportional claims on the revenues 
generated by the assets. Apart from 
all these features, Sukuk is strictly 
distinguished from conventional bonds 
by making the Sukuk possessors bear the 
losses along with their rights to share the 
profi ts. 

How does the Turkish system 
work?
Lease certifi cates provide a fi nancing 
resource for companies (resource 
companies) through an asset leasing 
company (ALC) and by using the 
‘transfer-lease-take over’ process. 
Article 3 of the communiqué defi nes 

the meaning of a resource company, 
lease certifi cate and ALC, among the 
other terms used in the text of the 
communiqué:

a) Lease certifi cate is the name used for 
Sukuk in the communiqué. These 
certifi cates can only be issued by an 
ALC, which can be incorporated by a 
resource company.

b) A resource company is a joint 
company which transfers its assets to 
the ALC to lease them back from the 
ALC. 

c) An ALC is a joint stock company 
which can only be incorporated by 
intermediary institutions, banks and 
resource companies exclusively for 
issuing lease certifi cates.

Firstly, a resource company incorporates 
an ALC which should only serve for 
issuing lease certifi cates. 

An ALC has a similar function 
to a special purpose vehicle. The 
communiqué imposes obligations on an 
ALC to include specifi c provisions into 
its articles of incorporation. 

For instance, an ALC cannot deal with 
any activity other than specifi ed in 
the fi rst paragraph of article 5 of the 
communiqué, or an ALC should include 
a provision in its articles of incorporation 
which states that it must establish a pre-
emption right on the title deed in favor 
of the resource company or it cannot 
use loans, cannot become indebted or 
establish right in rem in favour of third 
parties on the assets owned by it. 

All these special terms stipulated in the 
communiqué have an important function 
to protect the investor. 

Although the communiqué formed a new 
type of investment instrument there were 
several features open to a high level of 
criticism. For instance, the communiqué 
did not deal with exemptions or decreases 
concerning taxes and charges which 
should be paid upon the transfer of the as-
sets from a resource company to the  ALC. 

Former weaknesses of the 
communiqué
The communiqué’s most signifi cant 
weakness was not to deal with 
exemptions or decreases regarding 
taxes and charges which arose from 
the transfer of the assets. Since a real 
estate transaction involves a 3.3% land 
registry fee and 18% VAT (because of its 
commercial character) there was an initial 
21.3 % burden on the potential investor 
which made the leasing certifi cates an 
ineffi  cient tool for profi t gain. 

Law no 6111 and lease 
certifi cates
In consequence of the abovementioned 
criticism regarding the amendments 
needed to be made for Sukuk 
transactions, the well known Law 6111 
(the ‘Law’ or the ‘Act’) was enacted on 
the 13th February 2011, which deals with 
lease certifi cates in its various articles.

As mentioned above, the resource com-
pany which needs to create funds cannot 
issue lease certifi cates itself but can do it 
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The tectonic plates have shifted, albeit 
metaphorically. Nations in the Middle East 
and North Africa are caught up in a whirlwind 
of revolution moving across the region, and 
the world waits to witness the full impact of 
the political crisis. If the domino theory has 
its way, the global economy will bear the 
brunt of this catastrophe even before it has 
completely healed from the wounds of the 

However distasteful, this might be a good 
moment to pay heed to the adage that 
behind every crisis lies great opportunity. 
At least that is how NBD-Abu Dhabi Islamic 
Bank (Egypt) chooses to look at things in its 
report. The bank asserts that the best time 

in post revolution Egypt, particularly in the 
light of the political will that comes with a 
new regime.

Not far from the political unrest lies Syria 
which has made incremental steps to 

However, there are many opportunities 
for improvement in Syria as put forward 
in a report by The Scandinavia University, 
including injecting new blood into Islamic 

While not immune to the recent political 
protests, both Yemen and Oman stand in good 

are concerned. Although the development 

Yemen has been a governmental priority for 
a while, the country now needs an Islamic 

says a report by Tadhamon International 

Islamic Bank. And in Oman, while not explicit 
in its laws for facilitating Islamic banking 

of law precludes the need for separate 

BankMuscat’s report.

Ever intertwined with the fate of the 
Middle East economies is the US, where 
opportunities for Shariah syndicated 

institutions expand their knowledge and 

opportunities to originate and participate in 

One strategic approach which may help the 
US market is to concentrate on the high net 
worth individual market as suggested by 
ADCB Meethaq. Their report proposes that 
the HNW market be given top priority, so 
focus is kept on best of breed Islamic banking 
offerings. This will in turn ensure that quality 
service is the key strategy for growth.

In our IFN reports, Uganda, Nigeria and 
Ethiopia are steadily harnessing the potential 

Sukuk are detailed; Korea is on the verge of 
a make or break decision on allowing Islamic 

much touted megabank is considered. 

In Meet the Head, we feature Najmul Hassan, 
CEO of Gulf African Bank, one of the banks 
poised to enter the Ugandan market this 
year, and Senai Desaru Expressway’s  Islamic 

  ruo ni deliated si  seton mret muidem
Termsheet.
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through an ALC. Therefore, a transaction 
of transferring assets is inevitable. The 
Law solves the problem of tax and charge 
costs to be incurred from these transac-
tions by recognizing exceptions and 
decreases in several regulations.

VAT exception
The Law regulates the exemptions to 
VAT and brings VAT exceptions to the 
transfer of assets to an ALC, the lease of 
these assets by an ALC and their transfer 
back to the resource company. The Law 
also amends the VAT Act and provides an 
exemption for the delivery of lease certifi -
cates. In other words, a potential Sukuk 
transaction in Turkey is now free of VAT.

Corporate tax exception
The new form of the corporate tax law 
entitles the corporations to a 100% 
exception for the revenues obtained 
through the transfer transactions of real 
estate from resource companies to ALCs.

Stamp duty exception
Article 83 of the Law provides stamp 
duty exemptions for transferring assets 
to ALCs, transfer of these assets back to 
resource companies by ALCs, and papers 

issued against the lease of these assets by 
ALCs. Lease certifi cates themselves are 
exempted from stamp duty.

Withholding tax
Turkish Council of Ministers passed a 
decree numbered 2011/1854, which was 
published in the Offi  cial Gazett e on the 
29th June 2011. The decree imposes a 10% 
withholding tax on proceeds generated 
from lease certifi cates issued in Turkey. 
Furthermore, the decree stipulates 
gradual withholding tax rates from 0% 
to 10% (depending on maturity) on lease 
certifi cates issued outside Turkey. 
• 10% from proceeds having a 

maturity date up to one year
• 7% from proceeds having a maturity 

date between one to three years
• 3% from proceeds having a maturity 

date between three to fi ve years
• 0% from proceeds having a maturity 

date of fi ve years and more

Banking and insurance 
transaction tax (BSMV)
If lease certifi cates issued in Turkish liras 
are (i) purchased or sold with a buy-back 
option (ii) sold before the maturity date, 
such earnings are subject to 1% BSMV tax.

Conclusion
The market for Sukuk and other Islamic 
fi nancial instruments has potential 
to grow in Turkey due to its target to 
become a fi nancial and economic center 
in the region. Therefore, Sukuk can be 
defi ned as an appropriate step to realize 
this objective. 

The communiqué and subsequent 
amendments in the legislation have 
provided a friendly environment for 
Sukuk transactions. 

It should be noted here that the latest 
improvements made by the Law 6111 
particularly emphasize Turkey’s desire 
to become one of the leading players in 
Islamic fi nance.

The content of this article is intended to 
provide a general guide to the subject matt er. 
Specialist advice should be sought about your 
specifi c circumstances.

Ali Ceylan is a partner and Burak Gencoglu 
is a junior associate at Baspinar & Partners 
Law Firm. They can be contacted at ali.
ceylan@baspinar.av.tr and burak.gencoglu@
baspinar.av.tr respectively.
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