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Page 1

I. JURISDICTIONAL STATEMENTLSAT agrees that this court has jurisdiction from the court’s order quashing thearbitration under 28 USC §1292 (b) and Fed. R. App. Proc. 5.II. STATEMENT OF ISSUES PRESENTED FOR REVIEWThe Panel held in the instant case that the State of Louisiana may not prohibitenforcement of an arbitration clause contained in a policy of insurance issued fordelivery within its borders to one of its citizens by an offshore insurer.  Was thisproper considering the McCarran-Ferguson Act and the Convention Act?III. STATEMENT OF THE CASEThis matter is on appeal pursuant to 28 U.S.C. § 1292(b) from the districtcourt’s denial of a motion by Underwriters to compel arbitration under numerouspolicies of specific excess insurance issued by various syndicates to the LouisianaSafety Association of Timbermen - Self Insurers Fund.  The district court denied themotion to compel arbitration and declined to enforce the arbitration clauses in thepolicies, finding that the McCarran-Ferguson Act (providing that “[n]o Act ofCongress shall be construed to ... supercede any law enacted by any State for thepurpose of regulating the business of insurance”) precluded enforcement of theConvention Act, 9 U.S.C. § 201-208, on the grounds that the Convention Actimplements and gives domestic effect to a treaty, the Convention on the Recognition

I. JURISDICTIONAL STATEMENT

LSAT agrees that this court has jurisdiction from the court’s order quashing the

arbitration under 28 USC §1292 (b) and Fed. R. App. Proc. 5.

II. STATEMENT OF ISSUES PRESENTED FOR REVIEW

The Panel held in the instant case that the State of Louisiana may not prohibit

enforcement of an arbitration clause contained in a policy of insurance issued for

delivery within its borders to one of its citizens by an offshore insurer. Was this

proper considering the McCarran-Ferguson Act and the Convention Act?

III. STATEMENT OF THE CASE

This matter is on appeal pursuant to 28 U.S.C. § 1292(b) from the district

court’s denial of a motion by Underwriters to compel arbitration under numerous

policies of specific excess insurance issued by various syndicates to the Louisiana

Safety Association of Timbermen - Self Insurers Fund. The district court denied the

motion to compel arbitration and declined to enforce the arbitration clauses in the

policies, finding that the McCarran-Ferguson Act (providing that “[n]o Act of

Congress shall be construed to ... supercede any law enacted by any State for the

purpose of regulating the business of insurance”) precluded enforcement of the

Convention Act, 9 U.S.C. § 201-208, on the grounds that the Convention Act

implements and gives domestic effect to a treaty, the Convention on the Recognition
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Page 2

and Enforcement of Foreign Arbitral Awards (Convention).  The Panel deciding thismatter disagreed and reversed the district court, finding that the language used byCongress in the McCarran-Ferguson Act “Act of Congress” and “such Act” did notintend to preclude enforcement of a later adopted treaty, even if the treaty was notdomestically enforceable absent an enabling Act of Congress, and even though theenabling Act of Congress or the treaty does not specifically relate to the business ofinsurance.  This directly conflicts with Stephens v. American International InsuranceCo., 66 F.3d 45 (2d Cir. 1995), and this court decided to hear the matter en banc.IV. STATEMENT OF FACTS RELEVANT TO ISSUES SUBMITTED FORREVIEWLSAT-SIF is a Louisiana trust with a certificate of authority to operate as aLouisiana self insurance fund.  See La. R.S. 23:1195 et. seq.  LSAT is not authorizedto operate in any state other than Louisiana.  All of the operations of LSAT-SIF arein Louisiana.  LSAT purchased policies from London.  The intermediary in eachpolicy is listed with a Metairie address.  It is not disputed that each policy was issuedfor delivery to the intermediary, as required by the Insurance Code.  La. R.S. 22:634.The policies are excess workers’ compensation policies.  LSAT assigned the rightsin the policies (after a specific date) to Safety.  London refused to pay LSAT’sassignee, Safety National.  Safety filed suit against London.  London and Safety

and Enforcement of Foreign Arbitral Awards (Convention). The Panel deciding this

matter disagreed and reversed the district court, finding that the language used by

Congress in the McCarran-Ferguson Act “Act of Congress” and “such Act” did not

intend to preclude enforcement of a later adopted treaty, even if the treaty was not

domestically enforceable absent an enabling Act of Congress, and even though the

enabling Act of Congress or the treaty does not specifically relate to the business of

insurance. This directly conflicts with Stephens v. American International Insurance

Co., 66 F.3d 45 (2d Cir. 1995), and this court decided to hear the matter en banc.

IV. STATEMENT OF FACTS RELEVANT TO ISSUES SUBMITTED FOR
REVIEW

LSAT-SIF is a Louisiana trust with a certificate of authority to operate as a

Louisiana self insurance fund. See La. R.S. 23:1195 et. seq. LSAT is not authorized

to operate in any state other than Louisiana. All of the operations of LSAT-SIF are

in Louisiana. LSAT purchased policies from London. The intermediary in each

policy is listed with a Metairie address. It is not disputed that each policy was issued

for delivery to the intermediary, as required by the Insurance Code. La. R.S. 22:634.

The policies are excess workers’ compensation policies. LSAT assigned the rights

in the policies (after a specific date) to Safety. London refused to pay LSAT’s

assignee, Safety National. Safety filed suit against London. London and Safety
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agreed to arbitrate.  London named LSAT as a party to the arbitration, claimingpremiums were due.  LSAT named an arbitrator to prevent default, but essentiallyrefused to participate, moving to quash the arbitration in district court.  The districtcourt granted LSAT’s motion. The district court found that London’s remedy ofarbitration was reverse preempted by Louisiana law by virtue of the McCarran-Ferguson Act.  The district court certified interloculatory London’s appeal and thiscourt granted London’s petition to appeal.V. ARGUMENTPart XIV of the Louisiana Insurance Code entitled “The Insurance Contract”has been interpreted by the Louisiana Supreme Court to prohibit arbitration betweenan insured and its insurer.  The Louisiana Insurance Code provides that “no insurancecontract issued delivered or issued for delivery in this state and covering subjectslocated, resident, or to be performed in this state...shall contain any condition,stipulation, or agreement ... depriving the courts of this state of the jurisdiction ofaction against the insurer; ... [a]ny such condition, stipulation, or agreement inviolation of this Section shall be void...” La. R.S. 22:629.  Louisiana courts havesquarely held that the provision means that arbitration clauses in insurance contractsare void.  Spillman v. United States Fidelity & Guar. Co., 179 So.2d 454 (La. App.3 Cir. 1965); Macaluso v. Watson, 171 So.2d 755 (La. App. 4th Cir. 1965); Doucet

agreed to arbitrate. London named LSAT as a party to the arbitration, claiming

premiums were due. LSAT named an arbitrator to prevent default, but essentially

refused to participate, moving to quash the arbitration in district court. The district

court granted LSAT’s motion. The district court found that London’s remedy of

arbitration was reverse preempted by Louisiana law by virtue of the McCarran-

Ferguson Act. The district court certified interloculatory London’s appeal and this

court granted London’s petition to appeal.

V. ARGUMENT

Part XIV of the Louisiana Insurance Code entitled “The Insurance Contract”

has been interpreted by the Louisiana Supreme Court to prohibit arbitration between

an insured and its insurer. The Louisiana Insurance Code provides that “no insurance

contract issued delivered or issued for delivery in this state and covering subjects

located, resident, or to be performed in this state...shall contain any condition,

stipulation, or agreement ... depriving the courts of this state of the jurisdiction of

action against the insurer; ... [a]ny such condition, stipulation, or agreement in

violation of this Section shall be void...” La. R.S. 22:629. Louisiana courts have

squarely held that the provision means that arbitration clauses in insurance contracts

are void. Spillman v. United States Fidelity & Guar. Co., 179 So.2d 454 (La. App.

3 Cir. 1965); Macaluso v. Watson, 171 So.2d 755 (La. App. 4th Cir. 1965); Doucet
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v. Dental Health Plans Management Corp., 412 So.2d 1383 (La. 1982).   This is asubstantive interpretation, and this court is Erie bound to interpret this law the sameas the courts of Louisiana.  This court has so acknowledged in McDermottInternational, Inc. v. Lloyds Underwriters of London, 120 F.3d 583 (5th Cir. 1997)and West of England Ship Owners Mut. Ins. Ass’n (Luxembourg) v. American MarineCorp., 981 F.2d 749, 750, n.5 (5th Cir. 1993).The Federal Arbitration Act, 9 U.S.C.A. §1 et. seq. was adopted in 1925 andcodified in 1947.  Act Feb. 12, 1925, c. 213, § 1, 43 Stat. 883; 1947 Acts. HouseReport No. 255, 1947 U.S. Code Cong. Service, p 1515.  It provides, in the pertinentpart: § 2. Validity, irrevocability, and enforcement of agreements toarbitrateA written provision in any maritime transaction or a contract evidencinga transaction involving commerce to settle by arbitration a controversythereafter arising out of such contract or transaction, or the refusal toperform the whole or any part thereof, or an agreement in writing tosubmit to arbitration an existing controversy arising out of such acontract, transaction, or refusal, shall be valid, irrevocable, andenforceable, save upon such grounds as exist at law or in equity for therevocation of any contract.
The McCarran-Ferguson Act, 15 U.S.C.A § 1011 et. seq. was adopted in 1945,“to express the intent of the Congress with reference to the regulation of the business

v. Dental Health Plans Management Corp., 412 So.2d 1383 (La. 1982). This is a

substantive interpretation, and this court is Erie bound to interpret this law the same

as the courts of Louisiana. This court has so acknowledged in McDermott

International, Inc. v. Lloyds Underwriters of London, 120 F.3d 583 (5th Cir. 1997)

and West of England Ship Owners Mut. Ins. Ass’n (Luxembourg) v. American Marine

Corp., 981 F.2d 749, 750, n.5 (5th Cir. 1993).

The Federal Arbitration Act, 9 U.S.C.A. §1 et. seq. was adopted in 1925 and

codified in 1947. Act Feb. 12, 1925, c. 213, § 1, 43 Stat. 883; 1947 Acts. House

Report No. 255, 1947 U.S. Code Cong. Service, p 1515. It provides, in the pertinent

part:

§ 2. Validity, irrevocability, and enforcement of agreements to
arbitrate

A written provision in any maritime transaction or a contract evidencing
a transaction involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction, or the refusal to
perform the whole or any part thereof, or an agreement in writing to
submit to arbitration an existing controversy arising out of such a
contract, transaction, or refusal, shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.

The McCarran-Ferguson Act, 15 U.S.C.A § 1011 et. seq. was adopted in 1945,

“to express the intent of the Congress with reference to the regulation of the business
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of insurance” 79 Cong. Ch. 20, March 9, 1945, 59 Stat. 33.  It  provides, in thepertinent part:§ 1011 Declaration of policyCongress hereby declares that the continued regulation and taxation by theseveral States of the business of insurance is in the public interest, and thatsilence on the part of the Congress shall not be construed to impose anybarrier to the regulation or taxation of such business by the several States.§ 1012 Regulation by State law; Federal law relating specifically toinsurance; applicability of certain Federal laws after June 30, 1948
(a) State regulationThe business of insurance, and every person engaged therein, shall be subjectto the laws of the several States which relate to the regulation or taxation ofsuch business.(b) Federal regulationNo Act of Congress shall be construed to invalidate, impair, or supercede anylaw enacted by any State for the purpose of regulating the business ofinsurance, or which imposes a fee or tax upon such business, unless such Actspecifically relates to the business of insurance:  Provided, That after June30, 1948, the Act of July 2, 1890, as amended, known as the Sherman Act,and the Act of September 26, 1914, known as the Clayton Act, and the Actof September 26, 1914, known as the Federal Trade Commission Act, asamended [15 U.S.C.A. 41 et. seq. ] shall be applicable to the business ofinsurance to the extent such business is not regulated by State law.The Convention Act 9 U.S.C.A. §201 et. seq. was adopted in 1970.  It provides,in the pertinent part, 

of insurance” 79 Cong. Ch. 20, March 9, 1945, 59 Stat. 33. It provides, in the

pertinent part:

§ 1011 Declaration of policy
Congress hereby declares that the continued regulation and taxation by the
several States of the business of insurance is in the public interest, and that
silence on the part of the Congress shall not be construed to impose any
barrier to the regulation or taxation of such business by the several States.

§ 1012 Regulation by State law; Federal law relating specifically to
insurance; applicability of certain Federal laws after June 30, 1948

(a) State regulation

The business of insurance, and every person engaged therein, shall be subject
to the laws of the several States which relate to the regulation or taxation of
such business.

(b) Federal regulation

No Act of Congress shall be construed to invalidate, impair, or supercede any
law enacted by any State for the purpose of regulating the business of
insurance, or which imposes a fee or tax upon such business, unless such Act
specifically relates to the business of insurance: Provided, That after June
30, 1948, the Act of July 2, 1890, as amended, known as the Sherman Act,
and the Act of September 26, 1914, known as the Clayton Act, and the Act
of September 26, 1914, known as the Federal Trade Commission Act, as
amended [15 U.S.C.A. 41 et. seq. ] shall be applicable to the business of
insurance to the extent such business is not regulated by State law.

The Convention Act 9 U.S.C.A. §201 et. seq. was adopted in 1970. It provides,

in the pertinent part,
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§201. Enforcement of ConventionThe Convention on the Recognition and Enforcement of ForeignArbitral Awards of June 10, 1958, shall be enforced in United Statescourts in accordance with this chapter.As shown in LSAT’s original brief, London must concede that arbitrationwould be denied in this Circuit (and every other Circuit) if it were a domestic carrier.This court has so held as has every other court to have addressed the issue since thecase of United States Department of the Treasury v. Fabe, 508 U.S. 491, 113 S.Ct.2202 (1993).  As panels of this court have twice held that Congress did not intend tousurp state law by the FAA, this court now called upon to determine whetherCongress intended a different result by the Convention Act - whether it intended toabrogate state law regulating the business of insurance when it adopted theConvention Act.A. The Federal Policy Favoring Uniformity in the Interpretation ofAgreements To Arbitrate and the Presumption in Favor of Finding anAgreement Does Not Apply in Determining Whether Congress Intendedto Preclude from Arbitrability a Certain Class of Claims To avoid the uniform rulings against domestic carriers, London claims that thefact that it issued a policy from London as opposed to New York makes all thedifference and changes the answer.  London and other foreign insurers havesuccessfully made this argument filing similar briefs in several district courts around

§201. Enforcement of Convention

The Convention on the Recognition and Enforcement of Foreign
Arbitral Awards of June 10, 1958, shall be enforced in United States
courts in accordance with this chapter.

As shown in LSAT’s original brief, London must concede that arbitration

would be denied in this Circuit (and every other Circuit) if it were a domestic carrier.

This court has so held as has every other court to have addressed the issue since the

case of United States Department of the Treasury v. Fabe, 508 U.S. 491, 113 S.Ct.

2202 (1993). As panels of this court have twice held that Congress did not intend to

usurp state law by the FAA, this court now called upon to determine whether

Congress intended a different result by the Convention Act - whether it intended to

abrogate state law regulating the business of insurance when it adopted the

Convention Act.

A. The Federal Policy Favoring Uniformity in the Interpretation of
Agreements To Arbitrate and the Presumption in Favor of Finding an
Agreement Does Not Apply in Determining Whether Congress Intended
to Preclude from Arbitrability a Certain Class of Claims

To avoid the uniform rulings against domestic carriers, London claims that the

fact that it issued a policy from London as opposed to New York makes all the

difference and changes the answer. London and other foreign insurers have

successfully made this argument filing similar briefs in several district courts around
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the country.  The distinction may be correct where the conduct is such that the statecannot regulate it.  Close review of the instant case, however, will reveal littledifference between the two situations where a state has the power to regulate theinsurer’s conduct and the McCarran-Ferguson Act applies. Whether issued from London or New York, the policies in the instant case wereissued for delivery in Louisiana through a surplus line broker in Metairie.  Surplusline taxes were paid to the State.  LSAT conducts operations only in Louisiana.  Therisks covered are workers compensation liabilities resulting from injuries to Louisianaworkers and covered by Louisiana law.  LSAT covers only the Louisiana operationsof its members.  All of its trustees are Louisiana businessmen.  There is no doubt thatLouisiana law applies and no doubt that Louisiana has the power to regulate therelationship between LSAT and London.  The McCarran-Ferguson Act by its ownterms applies under these facts, and the international concerns are mitigated byLouisiana’s clear ability to regulate under the facts of this case.   London makes the problem appear more difficult (and the outcome morefavorable to it) than it really is by conflating two issues.  London mixes up thedetermination of whether the parties agreed to arbitrate a certain claim with thedetermination of whether Congress intended to preclude arbitrability for that claim.LSAT shows that there are two separate inquiries.  The first is whether the

the country. The distinction may be correct where the conduct is such that the state

cannot regulate it. Close review of the instant case, however, will reveal little

difference between the two situations where a state has the power to regulate the

insurer’s conduct and the McCarran-Ferguson Act applies.

Whether issued from London or New York, the policies in the instant case were

issued for delivery in Louisiana through a surplus line broker in Metairie. Surplus

line taxes were paid to the State. LSAT conducts operations only in Louisiana. The

risks covered are workers compensation liabilities resulting from injuries to Louisiana

workers and covered by Louisiana law. LSAT covers only the Louisiana operations

of its members. All of its trustees are Louisiana businessmen. There is no doubt that

Louisiana law applies and no doubt that Louisiana has the power to regulate the

relationship between LSAT and London. The McCarran-Ferguson Act by its own

terms applies under these facts, and the international concerns are mitigated by

Louisiana’s clear ability to regulate under the facts of this case.

London makes the problem appear more difficult (and the outcome more

favorable to it) than it really is by conflating two issues. London mixes up the

determination of whether the parties agreed to arbitrate a certain claim with the

determination of whether Congress intended to preclude arbitrability for that claim.

LSAT shows that there are two separate inquiries. The first is whether the
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LSAT has asserted various defenses to the contracts, and reserves them for later determination in the1District Court should they become necessary. Page 8

parties agreed to arbitrate a particular issue. That issue is not before this court.   The1
only issue before this court is whether Congress intended by the McCarran-FergusonAct to leave to Louisiana the decision of whether or not to allow a waiver of judicialremedies under the facts of this case.  There is no reason to distinguish the FAA andthe Convention Act under the facts of this case.The FAA and the Convention Act each similarly evidence a strong federalpolicy that questions of whether and the extent to which the parties agreed to arbitratemust be resolved in accordance with federal substantive law, with a healthy regardfor that federal policy favoring arbitration, and that any doubts concerning the scopeof the issues the parties agreed to arbitrate be resolved in favor of arbitration.  VoltInformation Sciences, Inc. v. Board of Trustees of Leland Stanford Junior University,489 U.S. 468, 475, 109 S.Ct. 1248, 1253 (1989).  But this language should not beconflated, as London freely does, in making a wholly separate inquiry - determiningwhether Congress has evinced an intention to preclude arbitration for a certain classof claims.Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 105S.Ct. 3346 (1985), involved both the FAA and the Convention Act.  The disputes

parties agreed to arbitrate a particular issue. That issue is not before this court. 1The

only issue before this court is whether Congress intended by the McCarran-Ferguson

Act to leave to Louisiana the decision of whether or not to allow a waiver of judicial

remedies under the facts of this case. There is no reason to distinguish the FAA and

the Convention Act under the facts of this case.

The FAA and the Convention Act each similarly evidence a strong federal

policy that questions of whether and the extent to which the parties agreed to arbitrate

must be resolved in accordance with federal substantive law, with a healthy regard

for that federal policy favoring arbitration, and that any doubts concerning the scope

of the issues the parties agreed to arbitrate be resolved in favor of arbitration. Volt

Information Sciences, Inc. v. Board of Trustees of Leland Stanford Junior University,

489 U.S. 468, 475, 109 S.Ct. 1248, 1253 (1989). But this language should not be

conflated, as London freely does, in making a wholly separate inquiry - determining

whether Congress has evinced an intention to preclude arbitration for a certain class

of claims.

Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 105

S.Ct. 3346 (1985), involved both the FAA and the Convention Act. The disputes

1LSAT has asserted various defenses to the contracts, and reserves them for later determination in the
District Court should they become necessary.
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between the parties there were truly international in nature.  The question before thecourt was whether related statutory U.S. antitrust claims could be arbitrated, orwhether Congress evinced an intent to preclude arbitration from such claims.  Thecourt reaffirmed that the FAA created a body of federal substantive law establishingand regulating the duty to honor an agreement to arbitrate.  105 S.Ct. at 3353.   Thecourt, however, distinguished the rule applied to the interpretation of an agreementto arbitrate from the rule to be used in determining whether or not a class of claimshas been excluded from arbitration by Congress: “[t]hat is not to say that allcontroversies implicating statutory rights are suitable for arbitration.  There is noreason to distort the process of contract interpretation, however, in order to ferret outthe inappropriate.  Just as it is the congressional policy manifested in the FederalArbitration Act [the court here was referring to both the FAA and the ConventionAct] that requires courts liberally to construe the scope of arbitration agreementscovered by that Act, it is the congressional intention expressed in some other statuteon which the courts must rely to identify any category of claims as to whichagreements to arbitrate will be held unenforceable.”... “Having made the bargain toarbitrate, the party should be held to it unless Congress itself has evinced an intentionto preclude a waiver of judicial remedies for the statutory rights at issue.”  105 S.Ct.at 3354... “[T]he Court of Appeals correctly conducted a two step inquiry, first

between the parties there were truly international in nature. The question before the

court was whether related statutory U.S. antitrust claims could be arbitrated, or

whether Congress evinced an intent to preclude arbitration from such claims. The

court reaffirmed that the FAA created a body of federal substantive law establishing

and regulating the duty to honor an agreement to arbitrate. 105 S.Ct. at 3353. The

court, however, distinguished the rule applied to the interpretation of an agreement

to arbitrate from the rule to be used in determining whether or not a class of claims

has been excluded from arbitration by Congress: “[t]hat is not to say that all

controversies implicating statutory rights are suitable for arbitration. There is no

reason to distort the process of contract interpretation, however, in order to ferret out

the inappropriate. Just as it is the congressional policy manifested in the Federal

Arbitration Act [the court here was referring to both the FAA and the Convention

Act] that requires courts liberally to construe the scope of arbitration agreements

covered by that Act, it is the congressional intention expressed in some other statute

on which the courts must rely to identify any category of claims as to which

agreements to arbitrate will be held unenforceable.”... “Having made the bargain to

arbitrate, the party should be held to it unless Congress itself has evinced an intention

to preclude a waiver of judicial remedies for the statutory rights at issue.” 105 S.Ct.

at 3354... “[T]he Court of Appeals correctly conducted a two step inquiry, first
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determining whether the parties’ agreement to arbitrate reached the statutory issuesand, upon finding that it did, considering whether legal constraints external to theparties’ agreement foreclosed the arbitration of those claims.”  The court agreed with the approach taken by the lower court, but it ultimatelydisagreed with the conclusion of the lower court as to the outcome.  The court foundthat there was no explicit support from Congress to preclude arbitrability in either theSherman Act or the Federal Arbitration Act [including the Convention Act, as thecourt was discussing international transactions].  The court stated that  enforcementof the parties’ advance agreement on a forum acceptable to both is even moreimportant in contracts where the parties are from different countries, noting the needfor predictability in the resolution of the parties disputes in international agreements.“[A]greeing in advance on a forum acceptable to both parties is an indispensableelement in international trade, commerce, and contracting.”  The court thus noted thata finding of Congressional intent to preclude arbitrability could be differentdepending on whether the agreement involved a truly  international as opposed to adomestic agreement, but nowhere did it apply any presumption with regard to thedetermination of congressional intent to preclude arbitrability.  At the end of the day,it simply refused to supply, without an explicit statement, congressional intention toexclude a class of claims from arbitrability based on policy arguments that the

determining whether the parties’ agreement to arbitrate reached the statutory issues

and, upon finding that it did, considering whether legal constraints external to the

parties’ agreement foreclosed the arbitration of those claims.”

The court agreed with the approach taken by the lower court, but it ultimately

disagreed with the conclusion of the lower court as to the outcome. The court found

that there was no explicit support from Congress to preclude arbitrability in either the

Sherman Act or the Federal Arbitration Act [including the Convention Act, as the

court was discussing international transactions]. The court stated that enforcement

of the parties’ advance agreement on a forum acceptable to both is even more

important in contracts where the parties are from different countries, noting the need

for predictability in the resolution of the parties disputes in international agreements.

“[A]greeing in advance on a forum acceptable to both parties is an indispensable

element in international trade, commerce, and contracting.” The court thus noted that

a finding of Congressional intent to preclude arbitrability could be different

depending on whether the agreement involved a truly international as opposed to a

domestic agreement, but nowhere did it apply any presumption with regard to the

determination of congressional intent to preclude arbitrability. At the end of the day,

it simply refused to supply, without an explicit statement, congressional intention to

exclude a class of claims from arbitrability based on policy arguments that the
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statutory antitrust issues were too complex for an arbitrator, that the pool ofarbitrators would be hostile to such claims, or that the antitrust claims werefundamentally too important to allow these claims to be heard by an arbitrator,whether or not these reasons might be enough in the domestic context.  The point, however, is that the Court recognized that Congress has to powerto exclude a class of claims from arbitrability, and the analysis of whether Congresshas done so is wholly separate from determining whether the parties agreed toarbitrate a certain issue.  The language regarding the application of substantivefederal law and all of the presumptions favoring a finding of arbitrability concernsitself with the interpretation of the parties’ agreement to arbitrate, not with whetherCongress intended in some other statute to preclude a class of claims fromarbitrability.  London has conflated these in its submissions, and this court shouldrecognize the difference between the two tasks.  Concededly, Mitsubishi does state that congressional intent may be differentdepending upon the true international nature of the case before the court.  A stronginternational flavor might cause this court to reach a different conclusion indetermining whether Congress intended to preclude arbitration in some cases, andmay even require an explicit statement from Congress, but no presumption applies tothis part of the test, and there is nothing special about this part of the analysis.

statutory antitrust issues were too complex for an arbitrator, that the pool of

arbitrators would be hostile to such claims, or that the antitrust claims were

fundamentally too important to allow these claims to be heard by an arbitrator,

whether or not these reasons might be enough in the domestic context.

The point, however, is that the Court recognized that Congress has to power

to exclude a class of claims from arbitrability, and the analysis of whether Congress

has done so is wholly separate from determining whether the parties agreed to

arbitrate a certain issue. The language regarding the application of substantive

federal law and all of the presumptions favoring a finding of arbitrability concerns

itself with the interpretation of the parties’ agreement to arbitrate, not with whether

Congress intended in some other statute to preclude a class of claims from

arbitrability. London has conflated these in its submissions, and this court should

recognize the difference between the two tasks.

Concededly, Mitsubishi does state that congressional intent may be different

depending upon the true international nature of the case before the court. A strong

international flavor might cause this court to reach a different conclusion in

determining whether Congress intended to preclude arbitration in some cases, and

may even require an explicit statement from Congress, but no presumption applies to

this part of the test, and there is nothing special about this part of the analysis.
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Moreover, as shown below, Congress has made an explicit statement and theinternational concerns do not predominate when a policy is issued for delivery to astate so that a state may regulate the relationship between the insurer and the insuredso that the McCarran-Ferguson Act applies.  The McCarran-Ferguson Act providesan explicit statement that state law is to control in those instances where a state mayregulate that conduct.  B. International Flavor is Weak and International Concerns do notPredominate or Prevent the Application of State Law when a State hasthe Power to Regulate and the McCarran-Ferguson Act ControlsThe law of each state has traditionally governed in the business of insuranceconducted within that state.  Both foreign and domestic insurers have traditionallybeen subject to the laws of the state where their policies were issued for delivery.  Theconcerns for international comity, respect for the capacities of foreign andtransnational tribunals, and the need of the international commercial system forpredictability in the resolution of disputes are attenuated in a case where a policy isissued for delivery to a particular state and the state has the power to regulate allaspects an insurer’s relations and conduct within its borders.  Moreover, the need foruniformity has never been the norm in insurance law since the formation of thisnation.Review of the insurance policies at issue leaves no doubt that Louisiana law

Moreover, as shown below, Congress has made an explicit statement and the

international concerns do not predominate when a policy is issued for delivery to a

state so that a state may regulate the relationship between the insurer and the insured

so that the McCarran-Ferguson Act applies. The McCarran-Ferguson Act provides

an explicit statement that state law is to control in those instances where a state may

regulate that conduct.

B. International Flavor is Weak and International Concerns do not
Predominate or Prevent the Application of State Law when a State has
the Power to Regulate and the McCarran-Ferguson Act Controls

The law of each state has traditionally governed in the business of insurance

conducted within that state. Both foreign and domestic insurers have traditionally

been subject to the laws of the state where their policies were issued for delivery. The

concerns for international comity, respect for the capacities of foreign and

transnational tribunals, and the need of the international commercial system for

predictability in the resolution of disputes are attenuated in a case where a policy is

issued for delivery to a particular state and the state has the power to regulate all

aspects an insurer’s relations and conduct within its borders. Moreover, the need for

uniformity has never been the norm in insurance law since the formation of this

nation.

Review of the insurance policies at issue leaves no doubt that Louisiana law
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applies and that Louisiana can regulate the relationship between London and LSAT.Because this is the regulation of the business of insurance, the McCarran-FergusonAct applies by its own terms, and Louisiana law should not be usurped.The court in Scherk v. Alberto-Culver Company, 417 U.S. 506, 94 S.Ct. 2449(1974) recognized the distinction between a truly international transaction from onewhere the international party had so many direct contacts with the local forum thatthe international concerns are no longer valid.  The court stated that such a party [asLondon in the instant case] should not be allowed to invoke the ‘talisman’ of havingan ‘international contract’ when international concerns are not truly present.  Scherk,n. 11, 94 S.Ct. at 2456.  The court discussed the contacts the parties had with thevarious forums and related choice of law concepts, and was concerned withunnecessarily exalting the primacy of the laws of the United States over the laws ofother countries.  The court stated: “[C]oncededly, situations may arise where thecontacts with foreign countries are so insignificant or attenuated that the holding inWilko would meaningfully apply.”  Id.  LSAT submits that the international concernsare by definition attenuated where a policy is issued for delivery to a particular stateand the both the insurer and the insured invoke the application of state law in theenforcement of that policy. In Scherk, the contract concerned the sale of business enterprises organized

applies and that Louisiana can regulate the relationship between London and LSAT.

Because this is the regulation of the business of insurance, the McCarran-Ferguson

Act applies by its own terms, and Louisiana law should not be usurped.

The court in Scherk v. Alberto-Culver Company, 417 U.S. 506, 94 S.Ct. 2449

(1974) recognized the distinction between a truly international transaction from one

where the international party had so many direct contacts with the local forum that

the international concerns are no longer valid. The court stated that such a party [as

London in the instant case] should not be allowed to invoke the ‘talisman’ of having

an ‘international contract’ when international concerns are not truly present. Scherk,

n. 11, 94 S.Ct. at 2456. The court discussed the contacts the parties had with the

various forums and related choice of law concepts, and was concerned with

unnecessarily exalting the primacy of the laws of the United States over the laws of

other countries. The court stated: “[C]oncededly, situations may arise where the

contacts with foreign countries are so insignificant or attenuated that the holding in

Wilko would meaningfully apply.” Id. LSAT submits that the international concerns

are by definition attenuated where a policy is issued for delivery to a particular state

and the both the insurer and the insured invoke the application of state law in the

enforcement of that policy.

In Scherk, the contract concerned the sale of business enterprises organized
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under the laws of and primarily situated in European countries, whose activities werelargely, if not entirely, directed to European markets.  Likewise, a truly internationalsituation was likely present in McDermott International, Inc. v. Underwriters atLloyd’s, 120 F.3d 583 (5  Cir. 1997), where the a policy was issued to a multinationalth
corporation registered in Panama, was not issued for delivery in Louisiana, and theaccident did not occur in the United States.  State law and the McCarran-FergusonAct do not apply in those kinds of cases.But in the instant case, where Louisiana can pervasively regulate the issues athand, where the contacts are such that a state has the power to regulate all aspects ofan insurer’s relationships and conduct, the McCarran-Ferguson Act explicitlyprovides that state law controls and federal law does not, and the McCarran-FergusonAct applies by its own terms.  It provides that the “continued regulation and taxationby the several States of the business of insurance is in the public interest” 15U.S.C.A. §1011.  It further provides that the term “State” includes the several states:Alaska, Hawaii, Puerto Rico, Guam and the District of Colombia.  Thus, while theremay be some ‘international transactions’ where the McCarran-Ferguson Act is notapplicable (see, e.g., McDermott), the instant case is not one of them.  In the instantcase, the contacts are such that Louisiana may pervasively regulate the dispute atissue, and the ‘international contract’ talisman, invoked by London, should not bear

under the laws of and primarily situated in European countries, whose activities were

largely, if not entirely, directed to European markets. Likewise, a truly international

situation was likely present in McDermott International, Inc. v. Underwriters at

Lloyd’s, 120 F.3d 583 (5 tCir. 1997), where the a policy was issued to a multinationalh

corporation registered in Panama, was not issued for delivery in Louisiana, and the

accident did not occur in the United States. State law and the McCarran-Ferguson

Act do not apply in those kinds of cases.

But in the instant case, where Louisiana can pervasively regulate the issues at

hand, where the contacts are such that a state has the power to regulate all aspects of

an insurer’s relationships and conduct, the McCarran-Ferguson Act explicitly

provides that state law controls and federal law does not, and the McCarran-Ferguson

Act applies by its own terms. It provides that the “continued regulation and taxation

by the several States of the business of insurance is in the public interest” 15

U.S.C.A. §1011. It further provides that the term “State” includes the several states:

Alaska, Hawaii, Puerto Rico, Guam and the District of Colombia. Thus, while there

may be some ‘international transactions’ where the McCarran-Ferguson Act is not

applicable (see, e.g., McDermott), the instant case is not one of them. In the instant

case, the contacts are such that Louisiana may pervasively regulate the dispute at

issue, and the ‘international contract’ talisman, invoked by London, should not bear
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greatly on this court’s determination of whether Congress has expressly evinced anintention to leave it to the states to decide whether to preclude a waiver of judicialremedies in their own regulation of the business of insurance.  Viewed from afar, the United States has never appeared as a single entity or asone voice in the business of insurance.  This view has always been colored by thestates, each applying its own law.  In Wilburn Boat Co. v. Fireman’s Fund InsuranceCompany, 348 U.S. 310, 75 S.Ct. 368 (1955), the court gave a history of theinsurance industry in the United States.  At issue there was whether Texas lawrequiring that an insurer prove prejudice to obtain a defense, or whether generalmaritime law controlled, where a breach of warranty was a defense even if noprejudice was proven by the insurer.  The court stated that the fact that a case comeswithin the Admiralty Clause of the Constitution does not mean that every term inevery maritime contract can only be controlled by some federally defined admiraltyrule.  “In the field maritime contracts as in that of maritime torts, the NationalGovernment has left much regulatory power in the states.  As later discussed in moredetail, this state regulatory power, exercised with federal consent or acquiescence, hasalways been particularly broad in relation to insurance companies and the contractsthey make.”  Id. 348 U.S. at 314.    The court later stated: “[t]he whole judicial andlegislative history of insurance regulation in the United States warns us against the

greatly on this court’s determination of whether Congress has expressly evinced an

intention to leave it to the states to decide whether to preclude a waiver of judicial

remedies in their own regulation of the business of insurance.

Viewed from afar, the United States has never appeared as a single entity or as

one voice in the business of insurance. This view has always been colored by the

states, each applying its own law. In Wilburn Boat Co. v. Fireman’s Fund Insurance

Company, 348 U.S. 310, 75 S.Ct. 368 (1955), the court gave a history of the

insurance industry in the United States. At issue there was whether Texas law

requiring that an insurer prove prejudice to obtain a defense, or whether general

maritime law controlled, where a breach of warranty was a defense even if no

prejudice was proven by the insurer. The court stated that the fact that a case comes

within the Admiralty Clause of the Constitution does not mean that every term in

every maritime contract can only be controlled by some federally defined admiralty

rule. “In the field maritime contracts as in that of maritime torts, the National

Government has left much regulatory power in the states. As later discussed in more

detail, this state regulatory power, exercised with federal consent or acquiescence, has

always been particularly broad in relation to insurance companies and the contracts

they make.” Id. 348 U.S. at 314. The court later stated: “[t]he whole judicial and

legislative history of insurance regulation in the United States warns us against the
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judicial creation of admiralty rules to govern marine policy terms and warranties.  Thecontrol of all types of insurance companies and contracts has been primarily a statefunction since the States came into being.”... “The measure Congress passed ...,known as the McCarran Act, was designed to assure that existing state power toregulate insurance would continue.  Accordingly, the Act contains a broad declarationof congressional policy that the continued regulation of insurance by the States is inthe public interest, and that silence on the part of Congress should not be construedto impose any barrier to continued regulation of insurance by the States.”  Id. at 319.“Under our present system of diverse state regulations, which is as old as the Union,the insurance business has become one of the great enterprises of the Nation.Congress has been exceedingly cautious about disturbing this system, even as tomarine insurance where congressional power is undoubted.  We, like Congress, leavethe regulation of marine insurance where it has been - with the States.”There is no federal rule specifically requiring arbitration in the business ofinsurance.  The FAA and the Convention Act do not specifically relate to the businessof insurance.  Thus, the application of state law fulfills the mandate of the McCarran-Ferguson Act without directly conflicting with either the FAA or the Convention Act.The international concerns raised in Mitsubishi and Scherk are not truly present in theinstant case, while Louisiana has a substantial interest in regulating this dispute

judicial creation of admiralty rules to govern marine policy terms and warranties. The

control of all types of insurance companies and contracts has been primarily a state

function since the States came into being.”... “The measure Congress passed ...,

known as the McCarran Act, was designed to assure that existing state power to

regulate insurance would continue. Accordingly, the Act contains a broad declaration

of congressional policy that the continued regulation of insurance by the States is in

the public interest, and that silence on the part of Congress should not be construed

to impose any barrier to continued regulation of insurance by the States.” Id. at 319.

“Under our present system of diverse state regulations, which is as old as the Union,

the insurance business has become one of the great enterprises of the Nation.

Congress has been exceedingly cautious about disturbing this system, even as to

marine insurance where congressional power is undoubted. We, like Congress, leave

the regulation of marine insurance where it has been - with the States.”

There is no federal rule specifically requiring arbitration in the business of

insurance. The FAA and the Convention Act do not specifically relate to the business

of insurance. Thus, the application of state law fulfills the mandate of the McCarran-

Ferguson Act without directly conflicting with either the FAA or the Convention Act.

The international concerns raised in Mitsubishi and Scherk are not truly present in the

instant case, while Louisiana has a substantial interest in regulating this dispute
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because the policies were issued for delivery here, the broker was located here, theinsured was and is located here, and its laws apply to all aspects of the dispute.  Noother interest remotely approaches that of Louisiana in regulating this dispute.  LSAT is not arguing for a fact specific inquiry often applied in conflicts of lawanalysis; the language of the McCarran-Ferguson Act and its legislative history showthat the Act itself provides an explicit “bright line” by its own terms.  The bright lineis whether the party alleged to be subject to regulation has engaged in the businessof insurance within or directed toward a state so that the state may regulate itsconduct.  Generally, the question is answered by whether or not a policy of insurancewas issued for delivery within a state.  International concerns and the need foruniformity fade when the McCarran-Ferguson Act becomes applicable.  When theinternational concerns are greatest, and the contacts between an international insurerand a state are insufficient to allow state regulation, the McCarran-Ferguson Act doesnot apply.The legislative history of the McCarran-Ferguson Act supports this view.  Thepurpose of the McCarran-Ferguson Act was to “express the intent of the Congresswith respect to the regulation of the business of insurance.”  1945 Acts, House ofRepresentatives Report No. 143. U.S. Code Congressional Service p. 670 (1945).House Report No. 143 begins with “From its beginning, the business of insurance has

because the policies were issued for delivery here, the broker was located here, the

insured was and is located here, and its laws apply to all aspects of the dispute. No

other interest remotely approaches that of Louisiana in regulating this dispute.

LSAT is not arguing for a fact specific inquiry often applied in conflicts of law

analysis; the language of the McCarran-Ferguson Act and its legislative history show

that the Act itself provides an explicit “bright line” by its own terms. The bright line

is whether the party alleged to be subject to regulation has engaged in the business

of insurance within or directed toward a state so that the state may regulate its

conduct. Generally, the question is answered by whether or not a policy of insurance

was issued for delivery within a state. International concerns and the need for

uniformity fade when the McCarran-Ferguson Act becomes applicable. When the

international concerns are greatest, and the contacts between an international insurer

and a state are insufficient to allow state regulation, the McCarran-Ferguson Act does

not apply.

The legislative history of the McCarran-Ferguson Act supports this view. The

purpose of the McCarran-Ferguson Act was to “express the intent of the Congress

with respect to the regulation of the business of insurance.” 1945 Acts, House of

Representatives Report No. 143. U.S. Code Congressional Service p. 670 (1945).

House Report No. 143 begins with “From its beginning, the business of insurance has
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been regarded as a local matter, to be subject to and regulated by the laws of theseveral states.”  This view has been fostered and augmented by decisions of theUnited States Supreme Court for a period of more than 75 years, leading to thegenerally accepted doctrine that the business of insurance was not subject to federallaw.  The report then notes that in Southeastern Underwriters Association, theSupreme Court decided that the business of insurance was commerce and subject tothe anti-trust laws.  The House Report indicated that this called into question thevalidity of state tax laws as well as state regulatory provisions.  “Already manyinsurance companies have refused, while others have threatened refusal to complywith state tax laws, as well as with other state regulations, on the grounds that to doso, when such laws may subsequently be held unconstitutional in keeping with theprecedent smashing decision of the Southeastern Underwriters case will subjectinsurance executives to both civil and criminal actions for misappropriation ofcompany funds.  The committee has therefore given immediate consideration toS.340, together with a similar measure, HR 1973, so that the several states may knowthat Congress desires to protect the continued regulation and taxation of the businessof insurance by the several states and thus enable insurance companies to complywith state laws.  Briefly, your committee is of the opinion that we should provide forthe continued regulation and taxation of insurance by the states, subject always,

been regarded as a local matter, to be subject to and regulated by the laws of the

several states.” This view has been fostered and augmented by decisions of the

United States Supreme Court for a period of more than 75 years, leading to the

generally accepted doctrine that the business of insurance was not subject to federal

law. The report then notes that in Southeastern Underwriters Association, the

Supreme Court decided that the business of insurance was commerce and subject to

the anti-trust laws. The House Report indicated that this called into question the

validity of state tax laws as well as state regulatory provisions. “Already many

insurance companies have refused, while others have threatened refusal to comply

with state tax laws, as well as with other state regulations, on the grounds that to do

so, when such laws may subsequently be held unconstitutional in keeping with the

precedent smashing decision of the Southeastern Underwriters case will subject

insurance executives to both civil and criminal actions for misappropriation of

company funds. The committee has therefore given immediate consideration to

S.340, together with a similar measure, HR 1973, so that the several states may know

that Congress desires to protect the continued regulation and taxation of the business

of insurance by the several states and thus enable insurance companies to comply

with state laws. Briefly, your committee is of the opinion that we should provide for

the continued regulation and taxation of insurance by the states, subject always,
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however, to the limitations set out in the controlling decisions of the United StatesSupreme Court, as for instance, in Allgeyer v. Louisiana, (165 U.S. 578), St. LouisCotton Compress Company v. Arkansas, (260 U.S. 346) and Connecticut GeneralInsurance v. Johnson, (303 U.S. 77), which hold, enter alia, that a state does not havethe power to tax contracts of insurance or re-insurance entered into outside itsjurisdiction by individuals or corporations resident or domiciled therein coveringrisks within the state or to regulate such transactions in any way.”  Thus, theMcCarran-Ferguson Act is limited to those cases where the state had unquestionedauthority to regulate its conduct, and the legislative history provides that suchregulation was a local concern.  The cases cited in House Report No. 143 show that the McCarran-FergusonAct would not apply in those cases where the concerns for international comitypredominate; the Act applies only where the insurer has submitted to pervasiveregulation by the state through its own conduct.  For example, in Allgeyer v.Louisiana, 165 U.S. 578, 17 S.Ct. 427 (1897), the state law at issue read:“Be it enacted by the general assembly of the State of Louisiana, thatany person, firm or corporation who shall fill up, sign or issue in thisstate, any certificate of insurance under an open marine policy, or whoin any manner whatever, does any act in this state to effect for himself,or for another, insurance on property then in this state, in any marineinsurance company which has not complied in all respects with the lawsof this state, shall be subject to a fine of $1,000.00 for each offense,

however, to the limitations set out in the controlling decisions of the United States

Supreme Court, as for instance, in Allgeyer v. Louisiana, (165 U.S. 578), St. Louis

Cotton Compress Company v. Arkansas, (260 U.S. 346) and Connecticut General

Insurance v. Johnson, (303 U.S. 77), which hold, enter alia, that a state does not have

the power to tax contracts of insurance or re-insurance entered into outside its

jurisdiction by individuals or corporations resident or domiciled therein covering

risks within the state or to regulate such transactions in any way.” Thus, the

McCarran-Ferguson Act is limited to those cases where the state had unquestioned

authority to regulate its conduct, and the legislative history provides that such

regulation was a local concern.

The cases cited in House Report No. 143 show that the McCarran-Ferguson

Act would not apply in those cases where the concerns for international comity

predominate; the Act applies only where the insurer has submitted to pervasive

regulation by the state through its own conduct. For example, in Allgeyer v.

Louisiana, 165 U.S. 578, 17 S.Ct. 427 (1897), the state law at issue read:

“Be it enacted by the general assembly of the State of Louisiana, that
any person, firm or corporation who shall fill up, sign or issue in this
state, any certificate of insurance under an open marine policy, or who
in any manner whatever, does any act in this state to effect for himself,
or for another, insurance on property then in this state, in any marine
insurance company which has not complied in all respects with the laws
of this state, shall be subject to a fine of $1,000.00 for each offense,
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which shall be sued for in any competent court by the attorney generalfor the benefit of the Charity Hospitals in New Orleans and Shreveport.”
Louisiana filed suit against Allgeyer, alleging that it had violated the above statuteby mailing from New Orleans a letter of advice to the Atlantic Mutual InsuranceCompany of New York advising that company of the shipment of 100 bales of cottonto foreign ports in accordance with the terms of an open marine policy issued byAtlantic Mutual.  The defendants defended on the grounds that the contracts ofinsurance were made by them with an insurance company in the state of New York,that the premiums were to be paid in New York, that the losses thereunder were alsoto be paid in New York, and that the contracts were New York contracts and thatunder the Constitution of the United States, the defendants had the right to do andperform any act or acts within the state of Louisiana which might be necessary andproper for the execution of those contracts. Atlantic Mutual was engaged of the business of marine insurance, hadappointed no agent within the state of Louisiana and had not complied with theconditions required of the laws of the state for doing business within the same byinsurance companies incorporated and domiciled out of the state.  The defendantswere exporters of cotton from the port of New Orleans to ports in Great Britain andon the continent of Europe.  Justice Peckham, delivering the opinion of the court,

which shall be sued for in any competent court by the attorney general
for the benefit of the Charity Hospitals in New Orleans and Shreveport.”

Louisiana filed suit against Allgeyer, alleging that it had violated the above statute

by mailing from New Orleans a letter of advice to the Atlantic Mutual Insurance

Company of New York advising that company of the shipment of 100 bales of cotton

to foreign ports in accordance with the terms of an open marine policy issued by

Atlantic Mutual. The defendants defended on the grounds that the contracts of

insurance were made by them with an insurance company in the state of New York,

that the premiums were to be paid in New York, that the losses thereunder were also

to be paid in New York, and that the contracts were New York contracts and that

under the Constitution of the United States, the defendants had the right to do and

perform any act or acts within the state of Louisiana which might be necessary and

proper for the execution of those contracts.

Atlantic Mutual was engaged of the business of marine insurance, had

appointed no agent within the state of Louisiana and had not complied with the

conditions required of the laws of the state for doing business within the same by

insurance companies incorporated and domiciled out of the state. The defendants

were exporters of cotton from the port of New Orleans to ports in Great Britain and

on the continent of Europe. Justice Peckham, delivering the opinion of the court,
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stated, “there is no doubt of the power of the state to prohibit foreign insurancecompanies from doing business within its limits.  The state can impose suchconditions as it pleases upon the doing of any business by those companies within itsborders, and unless the conditions be complied with, the prohibition may beabsolute.”  However, it was not claimed that Atlantic Mutual Insurance Company wasdoing business within the state.  The court noted that the Louisiana Supreme Courthad previously held that a policy of marine insurance issued by a foreign insurancecompany not doing business within the state and having no agent therein must beconsidered as having made the contract at the domicile of the company issuing theopen policy and that in such case, where the insurance company had no agent inLouisiana, it could not be considered as doing business within the state.  The courtheld that Louisiana could not regulate the business of Atlantic Mutual or its insured.The court in Allgeyer distinguished the facts before it from a case where thepolicy was issued for delivery and payments made to the agent wholly within aparticular state.  The court indicated that it was proper for a state to regulate thebusiness of insurance where all of the verbal acts of the insured and the agent inprocuring such insurance were done within the state.  See Hooper v. State ofCalifornia, 155 U.S. 648, 15 S.Ct. 207 (1895). 

stated, “there is no doubt of the power of the state to prohibit foreign insurance

companies from doing business within its limits. The state can impose such

conditions as it pleases upon the doing of any business by those companies within its

borders, and unless the conditions be complied with, the prohibition may be

absolute.”

However, it was not claimed that Atlantic Mutual Insurance Company was

doing business within the state. The court noted that the Louisiana Supreme Court

had previously held that a policy of marine insurance issued by a foreign insurance

company not doing business within the state and having no agent therein must be

considered as having made the contract at the domicile of the company issuing the

open policy and that in such case, where the insurance company had no agent in

Louisiana, it could not be considered as doing business within the state. The court

held that Louisiana could not regulate the business of Atlantic Mutual or its insured.

The court in Allgeyer distinguished the facts before it from a case where the

policy was issued for delivery and payments made to the agent wholly within a

particular state. The court indicated that it was proper for a state to regulate the

business of insurance where all of the verbal acts of the insured and the agent in

procuring such insurance were done within the state. See Hooper v. State of

California, 155 U.S. 648, 15 S.Ct. 207 (1895).
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In St. Louis Cotton Compress Company v. Arkansas, 260 U.S. 346, 43 S.Ct.125 (1922), the court held that the State of Arkansas could not levy a tax forinsurance issued on property in Arkansas on a policy that was issued for delivery andpaid for in St. Louis, Missouri, the domicile of the corporation.  Justice Holmesstated, “It is true that the state may regulate the activities of foreign corporationswithin the state, but it cannot regulate or interfere with what they do outside.”In Connecticut General Life Insurance Company v. Johnson, 303 U.S. 77, 858S.Ct. 436 (1938), the issue was whether California could regulate a company thatreinsured California insurers against loss on policies of life effected by them inCalifornia and issued to residents there.  The reinsurance contracts were entered intoin Connecticut where premiums were paid and where the losses were payable.  Thequestion was whether a tax laid by California on the receipt of reinsurance inConnecticut infringes on the due process clause of the 14  Amendment.  As toth
whether or not the tax was valid, the court stated, “we look to the state power tocontrol the objects of the taxes marking the boundaries of the power to lay it.  Henceit is that state which controls the property and activities within its boundaries of aforeign corporation admitted to do business there and may tax them.  But the DueProcess Clause denies to the state power to tax and regulate the corporation’sproperty and activities elsewhere.  Appellant, by its reinsurance contracts, undertook

In St. Louis Cotton Compress Company v. Arkansas, 260 U.S. 346, 43 S.Ct.

125 (1922), the court held that the State of Arkansas could not levy a tax for

insurance issued on property in Arkansas on a policy that was issued for delivery and

paid for in St. Louis, Missouri, the domicile of the corporation. Justice Holmes

stated, “It is true that the state may regulate the activities of foreign corporations

within the state, but it cannot regulate or interfere with what they do outside.”

In Connecticut General Life Insurance Company v. Johnson, 303 U.S. 77, 858

S.Ct. 436 (1938), the issue was whether California could regulate a company that

reinsured California insurers against loss on policies of life effected by them in

California and issued to residents there. The reinsurance contracts were entered into

in Connecticut where premiums were paid and where the losses were payable. The

question was whether a tax laid by California on the receipt of reinsurance in

Connecticut infringes on the due process clause of the 14 t Amendment. As toh

whether or not the tax was valid, the court stated, “we look to the state power to

control the objects of the taxes marking the boundaries of the power to lay it. Hence

it is that state which controls the property and activities within its boundaries of a

foreign corporation admitted to do business there and may tax them. But the Due

Process Clause denies to the state power to tax and regulate the corporation’s

property and activities elsewhere. Appellant, by its reinsurance contracts, undertook
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only to indemnify the insured companies against loss upon their policies written inCalifornia.  The reinsurance involved no transactions or relationships betweenappellant and those originally insured and called for no act in California.  Apart fromthe facts that appellant was privileged to do business in California, and that the riskedreinsured were originally insured against in that state by companies also authorizedto do business there, California had no relationship to appellant or to the reinsurancecontracts.  No act in the course of their formation, performance, or discharge tookplace there.  The performance of those acts was not dependent upon any privilege orauthority granted by it, and California laws afforded them no protection. The contracts at issue in the instant case are not reinsurance.  They are specificexcess insurance policies, issued for delivery in Louisiana and controlled solely byLouisiana law.  Because Louisiana’s ability to regulate the conduct in question is sopervasive, the dispute at hand is primarily a local matter, and international concernsare hardly present.  The McCarran-Ferguson Act applies Louisiana law and explicitlyprovides that no Act of Congress shall be interpreted to usurp Louisiana law.The limit of the state’s power to regulate conduct outside of its borders alsodistinguishes American Insurance Association v. Garamendi, 539 U.S. 396, 123 S.Ct.2374 (2003), where the state of California attempted to control the foreign conductof foreign insurers in matters not related to their business in California [the state

only to indemnify the insured companies against loss upon their policies written in

California. The reinsurance involved no transactions or relationships between

appellant and those originally insured and called for no act in California. Apart from

the facts that appellant was privileged to do business in California, and that the risked

reinsured were originally insured against in that state by companies also authorized

to do business there, California had no relationship to appellant or to the reinsurance

contracts. No act in the course of their formation, performance, or discharge took

place there. The performance of those acts was not dependent upon any privilege or

authority granted by it, and California laws afforded them no protection.

The contracts at issue in the instant case are not reinsurance. They are specific

excess insurance policies, issued for delivery in Louisiana and controlled solely by

Louisiana law. Because Louisiana’s ability to regulate the conduct in question is so

pervasive, the dispute at hand is primarily a local matter, and international concerns

are hardly present. The McCarran-Ferguson Act applies Louisiana law and explicitly

provides that no Act of Congress shall be interpreted to usurp Louisiana law.

The limit of the state’s power to regulate conduct outside of its borders also

distinguishes American Insurance Association v. Garamendi, 539 U.S. 396, 123 S.Ct.

2374 (2003), where the state of California attempted to control the foreign conduct

of foreign insurers in matters not related to their business in California [the state
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sought lists from Europe to aid in recovery of losses in World War III].  UnlikeGaramendi, the instant case does not involve foreign affairs but instead the regulationof the relationship between an insurer and its insured where the insurer indisputablyengaged in the business of insurance within the state’s borders and the dispute centerson that conduct.  Garamendi is further distinguished because the executive order atissue there clearly had effect in Europe where California sought to regulate in conflictwith it.  In the instant case, the Convention was not self-executing and did not havedomestic effect in the absence of implementing legislation, so there is no directconflict between it and Louisiana law.C. This Court has Twice Concluded that the McCarran-Ferguson ActEvinces Congressional Intent to Allow Each State to Preclude a Waiverof Judicial Remedies under the FAA.In United States Department of the Treasury v. Fabe, 508 U.S. 491, 113 S.Ct.2202 (1993), the court held that a state law was not preempted by a federal prioritystatute because the federal priority statute did not relate specifically to the businessof insurance.  According to the court, the McCarran-Ferguson Act trumped thefederal priority statute to the extent the state law was enacted “for the purpose ofregulating the business of insurance.” It is clear from the language of Fabe that the McCarran-Ferguson Act applieswhere the statute is aimed at protecting or regulating the relationship between the

sought lists from Europe to aid in recovery of losses in World War III]. Unlike

Garamendi, the instant case does not involve foreign affairs but instead the regulation

of the relationship between an insurer and its insured where the insurer indisputably

engaged in the business of insurance within the state’s borders and the dispute centers

on that conduct. Garamendi is further distinguished because the executive order at

issue there clearly had effect in Europe where California sought to regulate in conflict

with it. In the instant case, the Convention was not self-executing and did not have

domestic effect in the absence of implementing legislation, so there is no direct

conflict between it and Louisiana law.

C. This Court has Twice Concluded that the McCarran-Ferguson Act
Evinces Congressional Intent to Allow Each State to Preclude a Waiver
of Judicial Remedies under the FAA.

In United States Department of the Treasury v. Fabe, 508 U.S. 491, 113 S.Ct.

2202 (1993), the court held that a state law was not preempted by a federal priority

statute because the federal priority statute did not relate specifically to the business

of insurance. According to the court, the McCarran-Ferguson Act trumped the

federal priority statute to the extent the state law was enacted “for the purpose of

regulating the business of insurance.”

It is clear from the language of Fabe that the McCarran-Ferguson Act applies

where the statute is aimed at protecting or regulating the relationship between the
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insurer and the insured.  The court noted that the core of the business of insurance isproscribing the terms of the insurance contract or setting the rate charged.  The courtstated that the performance and the enforcement of the insurance contract falls withinthe business of insurance.  The court stated: “The McCarran-Ferguson Act did notsimply overrule South-Eastern Underwriters and restore the status quo.  To thecontrary, it transformed the legal landscape by overturning the normal rules ofpreemption.  Ordinarily, a federal law supersedes any inconsistent state law.  The firstClause of §2(b) reverses this by imposing what is, in effect, a clear-statement rule, arule that state laws enacted ‘for the purpose of regulating the business of insurance’do not yield to conflicting federal statutes unless a federal statute specifically requiresotherwise.”  Id. at 507.  In Stephens v. American Int’l Ins. Co., 66 F.3d 41 (2  Cir. 1995), the court heldnd
that, by virtue of reverse preemption of the McCarran-Ferguson Act, state insurancelaw invalidated an arbitration clause invoked under the both the FAA and theConvention Act. Panels of this court have now twice upheld state laws prohibiting arbitrationin disputes with an insurer operating within its boundaries.  In both instances, thecourt held that state law controlled by virtue of the McCarran-Ferguson Act, and thatthe Federal Arbitration Act did not apply to such disputes.  Very recently, in

insurer and the insured. The court noted that the core of the business of insurance is

proscribing the terms of the insurance contract or setting the rate charged. The court

stated that the performance and the enforcement of the insurance contract falls within

the business of insurance. The court stated: “The McCarran-Ferguson Act did not

simply overrule South-Eastern Underwriters and restore the status quo. To the

contrary, it transformed the legal landscape by overturning the normal rules of

preemption. Ordinarily, a federal law supersedes any inconsistent state law. The first

Clause of §2(b) reverses this by imposing what is, in effect, a clear-statement rule, a

rule that state laws enacted ‘for the purpose of regulating the business of insurance’

do not yield to conflicting federal statutes unless a federal statute specifically requires

otherwise.” Id. at 507.

ndIn Stephens v. American Int’l Ins. Co., 66 F.3d 41 (2 Cir. 1995), the court held

that, by virtue of reverse preemption of the McCarran-Ferguson Act, state insurance

law invalidated an arbitration clause invoked under the both the FAA and the

Convention Act.

Panels of this court have now twice upheld state laws prohibiting arbitration

in disputes with an insurer operating within its boundaries. In both instances, the

court held that state law controlled by virtue of the McCarran-Ferguson Act, and that

the Federal Arbitration Act did not apply to such disputes. Very recently, in
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American Bankers Ins. Co. of Florida v. Inman, 436 F.3d 490 (5 Cir. 2006), the courtrefused to enforce an arbitration clause in a dispute for underinsured motoristscoverage, where it was prohibited by state law, notwithstanding the FAA.  The courtrelied upon Munich Am. Reinsurance Co. v. Crawford, 141 F.3d 585 (5th Cir. 1998).In Munich, the court affirmed a decision to dismiss a complaint seeking to compelarbitration, holding that the FAA was reverse preempted by the McCarran-FergusonAct.  The court stated: “there is no question that the FAA does not relate specificallyto the business of insurance.”  The court relied upon Fabe, stating: “statutes thatfocus on protecting the relationship between the insurer and the insured are lawsregulating the business of insurance.”  The court stated: “statutes aimed at protectingthis relationship [between an insurance company and its policyholders], directly orindirectly are laws regulating the business of insurance.”  Id. at 593-594.  “[L]aws[regulating the business of insurance] symbolize the public interest in having theStates continue to serve as the preeminent regulators of insurance in our federalsystem and indicates the special status of insurance in the realm of state sovereignty.”Id. at 595.   “What we are saying is that, by operation of the McCarran-Ferguson Act,a federal act that permits states to exert broad power over the insurance industry,state laws regulating the business of insurance may suspend federal remedies basedon conflicting federal statutes -here, the FAA.”  (emphasis added)  Id. at 595-596.

American Bankers Ins. Co. of Florida v. Inman, 436 F.3d 490 (5 Cir. 2006), the court

refused to enforce an arbitration clause in a dispute for underinsured motorists

coverage, where it was prohibited by state law, notwithstanding the FAA. The court

relied upon Munich Am. Reinsurance Co. v. Crawford, 141 F.3d 585 (5th Cir. 1998).

In Munich, the court affirmed a decision to dismiss a complaint seeking to compel

arbitration, holding that the FAA was reverse preempted by the McCarran-Ferguson

Act. The court stated: “there is no question that the FAA does not relate specifically

to the business of insurance.” The court relied upon Fabe, stating: “statutes that

focus on protecting the relationship between the insurer and the insured are laws

regulating the business of insurance.” The court stated: “statutes aimed at protecting

this relationship [between an insurance company and its policyholders], directly or

indirectly are laws regulating the business of insurance.” Id. at 593-594. “[L]aws

[regulating the business of insurance] symbolize the public interest in having the

States continue to serve as the preeminent regulators of insurance in our federal

system and indicates the special status of insurance in the realm of state sovereignty.”

Id. at 595. “What we are saying is that, by operation of the McCarran-Ferguson Act,

a federal act that permits states to exert broad power over the insurance industry,

state laws regulating the business of insurance may suspend federal remedies based

on conflicting federal statutes -here, the FAA.” (emphasis added) Id. at 595-596.

Page 26

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=8d2513c0-028c-4e4b-8d6d-008986364abd



Page 27

The court in Munich further cited with approval and relied upon Stephens.D. Stephens was Correctly Decided, and this Court Should find NoDistinction Between the FAA and the Convention Act Where theMcCarran-Ferguson Act AppliesIn Stephens v. American Int’l Ins. Co., 66 F.3d 41 (2  Cir. 1995), the court heldnd
that, by virtue of reverse preemption of the McCarran-Ferguson Act, state insurancelaw invalidated an arbitration clause invoked under the both the FAA and theConvention Act.   The court found that the Convention was not self-executing andwas imported only through the Convention Act.  Because the Convention Act did notrelate to the business of insurance, the Court found that it was reverse preempted bythe McCarran-Ferguson Act.  This ruling is correct, the Convention is not self-executing.  The Convention is without effect in the absence of its implementinglegislation, the Convention Act.  The Convention Act is an act of congress that doesnot specifically relate to the business of insurance and is reverse preempted by theMcCarran-Ferguson Act. E. The Convention is not Self-ExecutingIt is the intent of the United States that determines whether an internationalagreement between nations is to be self-executing in the United States or should awaitimplementation by legislation or appropriate executive or administrative action.Restatement (Third) of Foreign Relations Law § 111 (1987). If the international

The court in Munich further cited with approval and relied upon Stephens.

D. Stephens was Correctly Decided, and this Court Should find No
Distinction Between the FAA and the Convention Act Where the
McCarran-Ferguson Act Applies

ndIn Stephens v. American Int’l Ins. Co., 66 F.3d 41 (2 Cir. 1995), the court held

that, by virtue of reverse preemption of the McCarran-Ferguson Act, state insurance

law invalidated an arbitration clause invoked under the both the FAA and the

Convention Act. The court found that the Convention was not self-executing and

was imported only through the Convention Act. Because the Convention Act did not

relate to the business of insurance, the Court found that it was reverse preempted by

the McCarran-Ferguson Act. This ruling is correct, the Convention is not self-

executing. The Convention is without effect in the absence of its implementing

legislation, the Convention Act. The Convention Act is an act of congress that does

not specifically relate to the business of insurance and is reverse preempted by the

McCarran-Ferguson Act.

E. The Convention is not Self-Executing

It is the intent of the United States that determines whether an international

agreement between nations is to be self-executing in the United States or should await

implementation by legislation or appropriate executive or administrative action.

Restatement (Third) of Foreign Relations Law § 111 (1987). If the international
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agreement is silent as to its self-executing character and the intention of the UnitedStates is unclear, account must be taken of any statement by the executive branch inconcluding the agreement or in submitting it to the Senate for consent or to theCongress as a whole for approval, and of any expression by the Senate or byCongress in dealing with the agreement.  Id.  Since the president can make a treatyonly with the advice and consent of the Senate, he must give effect to the conditionsimposed by the Senate on its consent.  Restatement (Third) of Foreign Relations Law§ 314 (1987).  A treaty that is ratified or acceded to by the United States with astatement of understanding becomes effective as domestic law subject to thatunderstanding.  Id.  If no such statement is made, indication that the executive branchor the Senate ascribed a particular meeting to the treaty is relevant to theinterpretation of the treaty by a United States court in the same way that thelegislative history of a statute is relevant to its interpretation.  Id.  After an agreementis concluded, the president often must decide whether the agreement is self-executingor whether further legislation is required.  Congress may also consider whether newlegislation is necessary and, if so, what it should provide.  Id.  United States  representatives in negotiating agreements are often sensitive toclaims, particularly by members of the House of Representatives, that some matterscannot be self-executing under the Constitution, and that political or administrative

agreement is silent as to its self-executing character and the intention of the United

States is unclear, account must be taken of any statement by the executive branch in

concluding the agreement or in submitting it to the Senate for consent or to the

Congress as a whole for approval, and of any expression by the Senate or by

Congress in dealing with the agreement. Id. Since the president can make a treaty

only with the advice and consent of the Senate, he must give effect to the conditions

imposed by the Senate on its consent. Restatement (Third) of Foreign Relations Law

§ 314 (1987). A treaty that is ratified or acceded to by the United States with a

statement of understanding becomes effective as domestic law subject to that

understanding. Id. If no such statement is made, indication that the executive branch

or the Senate ascribed a particular meeting to the treaty is relevant to the

interpretation of the treaty by a United States court in the same way that the

legislative history of a statute is relevant to its interpretation. Id. After an agreement

is concluded, the president often must decide whether the agreement is self-executing

or whether further legislation is required. Congress may also consider whether new

legislation is necessary and, if so, what it should provide. Id.

United States representatives in negotiating agreements are often sensitive to

claims, particularly by members of the House of Representatives, that some matters

cannot be self-executing under the Constitution, and that political or administrative
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considerations that make it preferable that a treaty not become law in the UnitedStates until it is implemented by Congress.  The Senate also, when consenting to atreaty, has sometimes insisted that it should not go into effect until implementinglegislation has been enacted.  Restatement (Third) of Foreign Relations Law § 111(1987) note 5.  In Medellin v. Texas,       US      , 128 S.Ct. 1346 (2008), the court was calledto determine whether or not a decision by the International Court of Justice (“ICJ”),which decision provided that the cases of certain Mexican nationals, includingapplicant, had to be reviewed without regard to whether the applicant had allowed hisclaim to default under state procedural rules.  The majority stated that the questionwas whether the judgment of the ICJ had automatic legal effect such that thejudgment of its own force applied in state and federal court.  Id. at 1356.  This turnedon the court’s interpretation of the Optional Protocol, United Nations Charter, and theInternational Court of Justice statute.  The court found that the plaintiff was withoutany remedy and that the judgment of the ICJ was not automatically binding domesticlaw because none of the treaty sources created binding federal law in the absence ofimplementing legislation.  The court stated that, while treaties “may compromiseinternational commitments . . . they are not domestic law unless Congress has eitherenacted implementing statutes or the treaty itself conveys an intention that it be ‘self-

considerations that make it preferable that a treaty not become law in the United

States until it is implemented by Congress. The Senate also, when consenting to a

treaty, has sometimes insisted that it should not go into effect until implementing

legislation has been enacted. Restatement (Third) of Foreign Relations Law § 111

(1987) note 5.

In Medellin v. Texas, US , 128 S.Ct. 1346 (2008), the court was called

to determine whether or not a decision by the International Court of Justice (“ICJ”),

which decision provided that the cases of certain Mexican nationals, including

applicant, had to be reviewed without regard to whether the applicant had allowed his

claim to default under state procedural rules. The majority stated that the question

was whether the judgment of the ICJ had automatic legal effect such that the

judgment of its own force applied in state and federal court. Id. at 1356. This turned

on the court’s interpretation of the Optional Protocol, United Nations Charter, and the

International Court of Justice statute. The court found that the plaintiff was without

any remedy and that the judgment of the ICJ was not automatically binding domestic

law because none of the treaty sources created binding federal law in the absence of

implementing legislation. The court stated that, while treaties “may compromise

international commitments . . . they are not domestic law unless Congress has either

enacted implementing statutes or the treaty itself conveys an intention that it be ‘self-
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executing’ and is ratified on these terms.”  Id. at 1356.  In note 2, the court stated thata non-self-executing treaty does not by itself give rise to domestically enforceablefederal law.  Whether such a treaty has domestic effect depends upon implementinglegislation passed by Congress.  Id.  The court noted that even treaties that are self-executing in the sense that they create federal law generally do not create privaterights or provide for a private cause of action in domestic courts.  Id. n. 3 at 1357.The court stated that the interpretation of the treaty, like the interpretation ofthe statute, begins with its text.  The court also considered aids to its interpretation,the negotiation and drafting history well as the post ratification understanding ofsignatory nations.Article 94 of the United Nations Charter provided that each member of theUnited Nations undertakes to comply with the decision of the ICJ in any case towhich it is a party.  Id. at 1358.  The court noted that the executive branch[Department of State] contended that the phrase “undertakes to comply” is not anacknowledgment that the ICJ decision will have immediate legal effect in the courtsof UN members, but instead a commitment on the part of UN members to take futureaction through their political branches to comply with an ICJ decision.  Id.The court stated that the interpretation of the executive branch was entitled togreat weight.  Id. at 1361.  The court further found it important that the article was not

executing’ and is ratified on these terms.” Id. at 1356. In note 2, the court stated that

a non-self-executing treaty does not by itself give rise to domestically enforceable

federal law. Whether such a treaty has domestic effect depends upon implementing

legislation passed by Congress. Id. The court noted that even treaties that are self-

executing in the sense that they create federal law generally do not create private

rights or provide for a private cause of action in domestic courts. Id. n. 3 at 1357.

The court stated that the interpretation of the treaty, like the interpretation of

the statute, begins with its text. The court also considered aids to its interpretation,

the negotiation and drafting history well as the post ratification understanding of

signatory nations.

Article 94 of the United Nations Charter provided that each member of the

United Nations undertakes to comply with the decision of the ICJ in any case to

which it is a party. Id. at 1358. The court noted that the executive branch

[Department of State] contended that the phrase “undertakes to comply” is not an

acknowledgment that the ICJ decision will have immediate legal effect in the courts

of UN members, but instead a commitment on the part of UN members to take future

action through their political branches to comply with an ICJ decision. Id.

The court stated that the interpretation of the executive branch was entitled to

great weight. Id. at 1361. The court further found it important that the article was not
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a directive to domestic courts, but rather, a directive to the signatory nations.  Thecourt stated that the language of the article was not sufficient to indicate by itself thatthe Senate that ratified the UN Charter intended to vest the ICJ decisions withimmediate legal effect in domestic courts.  The court found instead that the languagecalled upon the government  to take action.  Id. at 1358.The court affirmed and relied upon the reasoning of Justice Marshall in thecase of Foster v. Neilson, 27 U.S. 253, 2 Pet. 253 (1829).  In that case, JusticeMarshall found that a treaty was not self-executing because its text “all . . .  grants ofland . . .  shall be ratified and confirmed” did not act directly on the grants but ratherpledged the faith of the United States to pass acts which shall ratify and confirmthem.  The court in Medellin compared the Foster case with United States v.Percheman, 7 Pet. 51, 8 L.Ed. 604 (1833), where a separate claim that was madeunder the same treaty but based on the Spanish translation that had been brought tothe court’s attention for the first time.  In that case, the court found that the Spanishversion of the treaty controlled and that it indicated the party’s intent to ratify andconfirm the land grant by the force of the instrument itself.  In that case, the treatystated that the land grants made by the king “shall remain confirmed” indicated anintent that the agreement be self-executing.  The court summarized, stating that whiletreaties may comprise international commitments ... they are not domestic law unless

a directive to domestic courts, but rather, a directive to the signatory nations. The

court stated that the language of the article was not sufficient to indicate by itself that

the Senate that ratified the UN Charter intended to vest the ICJ decisions with

immediate legal effect in domestic courts. The court found instead that the language

called upon the government to take action. Id. at 1358.

The court affirmed and relied upon the reasoning of Justice Marshall in the

case of Foster v. Neilson, 27 U.S. 253, 2 Pet. 253 (1829). In that case, Justice

Marshall found that a treaty was not self-executing because its text “all . . . grants of

land . . . shall be ratified and confirmed” did not act directly on the grants but rather

pledged the faith of the United States to pass acts which shall ratify and confirm

them. The court in Medellin compared the Foster case with United States v.

Percheman, 7 Pet. 51, 8 L.Ed. 604 (1833), where a separate claim that was made

under the same treaty but based on the Spanish translation that had been brought to

the court’s attention for the first time. In that case, the court found that the Spanish

version of the treaty controlled and that it indicated the party’s intent to ratify and

confirm the land grant by the force of the instrument itself. In that case, the treaty

stated that the land grants made by the king “shall remain confirmed” indicated an

intent that the agreement be self-executing. The court summarized, stating that while

treaties may comprise international commitments ... they are not domestic law unless
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Congress has either enacted complimenting legislation or the treaty itself conveys anintention that it be “self-executing” and is ratified on those terms.  Id. at 1356.The court in Medellin found that the fact that Congress did not enactimplementing legislation meant that Congress did not intend for the treaty to haveimmediate domestic effect.  The court stated that the Convention Act [the act at issuein the instant case], implementing the Convention, demonstrated that Congress knewhow to accord domestic effect to international obligations when it desired such aresult.  The court found that Congress has not hesitated to pass implementinglegislation for treaties that in its view require such legislation.  n.12 at 1366.  The court stated that it was for Congress to implement a non-self-executingtreaty.  Id. at 1368.  The court stated that, once a treaty is ratified without provisionsclearly according it domestic effect, whether the treaty will ever have such effect isgoverned by the fundamental constitutional principle that “the power to make thenecessary laws is in Congress; the power to execute in the President.”  Id. at 1369.The court stated that the terms of the non-self-executing treaty can become domesticlaw only in the same way as any other law - through passage of legislation by bothhouses of Congress combined with either the President’s signature or Congressionaloverride of a Presidential veto.  Id.  The court stated that a non-self-executing treaty,by definition, is one that was ratified with the understanding that it is not to have a

Congress has either enacted complimenting legislation or the treaty itself conveys an

intention that it be “self-executing” and is ratified on those terms. Id. at 1356.

The court in Medellin found that the fact that Congress did not enact

implementing legislation meant that Congress did not intend for the treaty to have

immediate domestic effect. The court stated that the Convention Act [the act at issue

in the instant case], implementing the Convention, demonstrated that Congress knew

how to accord domestic effect to international obligations when it desired such a

result. The court found that Congress has not hesitated to pass implementing

legislation for treaties that in its view require such legislation. n.12 at 1366.

The court stated that it was for Congress to implement a non-self-executing

treaty. Id. at 1368. The court stated that, once a treaty is ratified without provisions

clearly according it domestic effect, whether the treaty will ever have such effect is

governed by the fundamental constitutional principle that “the power to make the

necessary laws is in Congress; the power to execute in the President.” Id. at 1369.

The court stated that the terms of the non-self-executing treaty can become domestic

law only in the same way as any other law - through passage of legislation by both

houses of Congress combined with either the President’s signature or Congressional

override of a Presidential veto. Id. The court stated that a non-self-executing treaty,

by definition, is one that was ratified with the understanding that it is not to have a
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domestic effect of its own force, that understanding precludes the assertion thatCongress has implicitly authorized the President - acting on his own - to achieveprecisely the same result.  Id.In Foster v. Neilson, 27 U.S. 253, 2 Pet. 253 (1829), the plaintiff claimed landunder grant made by the Spanish governor on January 2, 1804 and ratified by the kingof Spain on May 29, 1804.  The defendants excepted to the petition of the plaintiff,alleging that it did not show title because the land had been ceded before the grant toFrance and by France to the United States, making the grant void being that the kingof Spain had no authority to make the grant at the time.  The court refused to allowthe treaties at issue to be a rule to decide private rights or to overturn prior legislationwhere Congress had not implemented it by legislation and where Congress hadexpressed a contrary intent in other legislation.  On October 21, 1803, Congress had passed an act to enable the president totake possession of the territory ceded by France to the United States.  On February24, 1804, Congress passed an act for laying and collecting duties within the cededterritory and to conduct other activity.  On March 26, 1804, Congress passed an actdirected toward land that was ceded by France to the United States erecting Louisianainto two territories.  The fourteenth section of that law provided: “[t]hat all grants forlands within the territory ceded by the French Republic to the United States by the

domestic effect of its own force, that understanding precludes the assertion that

Congress has implicitly authorized the President - acting on his own - to achieve

precisely the same result. Id.

In Foster v. Neilson, 27 U.S. 253, 2 Pet. 253 (1829), the plaintiff claimed land

under grant made by the Spanish governor on January 2, 1804 and ratified by the king

of Spain on May 29, 1804. The defendants excepted to the petition of the plaintiff,

alleging that it did not show title because the land had been ceded before the grant to

France and by France to the United States, making the grant void being that the king

of Spain had no authority to make the grant at the time. The court refused to allow

the treaties at issue to be a rule to decide private rights or to overturn prior legislation

where Congress had not implemented it by legislation and where Congress had

expressed a contrary intent in other legislation.

On October 21, 1803, Congress had passed an act to enable the president to

take possession of the territory ceded by France to the United States. On February

24, 1804, Congress passed an act for laying and collecting duties within the ceded

territory and to conduct other activity. On March 26, 1804, Congress passed an act

directed toward land that was ceded by France to the United States erecting Louisiana

into two territories. The fourteenth section of that law provided: “[t]hat all grants for

lands within the territory ceded by the French Republic to the United States by the
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treaty of the 30  of April, 1803, the title whereof was at the date of the treaty of St.th
Ildefonso in the crown, government, or nation of Spain, and every act and proceedingsubsequent thereto of whatsoever nature towards the obtaining any grant, title orclaim to such lands, and under whatsoever authority transacted or pretended, be, andthe same are hereby declared to be, and to have been from the beginning, null, void,and of no effect in law or equity.”  The title of actual settlers acquired beforeDecember 20, 1803 were excepted from this rule.  The court stated that the obvious intent of this law was to put all titles thatmight have been acquired from Spain after its retro cession of Louisiana to Francecompletely under the control of the American government.  Despite this, the plaintiffclaimed a right by virtue of the treaty between the United States and the king of Spainexecuted on February 22, 1819.  That treaty provided, “His Catholic majesty cedesto the United States in full property and sovereignty, all the territories which belongto him, situated eastward of the Mississippi, known by the name of East and WestFlorida.”  The treaty further provided, “all the grants of land made before the 24  ofth
January, 1818 by his Catholic majesty, or by his lawful authorities, in the saidterritory ceded by his majesty to the United States, shall be ratified and confirmed tothe persons in possession of the lands, to the same extent that the same grants wouldbe valid if the territories had remained under the dominion of his Catholic majesty.”

treaty of the 30 tof April, 1803, the title whereof was at the date of the treaty of St.h

Ildefonso in the crown, government, or nation of Spain, and every act and proceeding

subsequent thereto of whatsoever nature towards the obtaining any grant, title or

claim to such lands, and under whatsoever authority transacted or pretended, be, and

the same are hereby declared to be, and to have been from the beginning, null, void,

and of no effect in law or equity.” The title of actual settlers acquired before

December 20, 1803 were excepted from this rule.

The court stated that the obvious intent of this law was to put all titles that

might have been acquired from Spain after its retro cession of Louisiana to France

completely under the control of the American government. Despite this, the plaintiff

claimed a right by virtue of the treaty between the United States and the king of Spain

executed on February 22, 1819. That treaty provided, “His Catholic majesty cedes

to the United States in full property and sovereignty, all the territories which belong

to him, situated eastward of the Mississippi, known by the name of East and West

Florida.” The treaty further provided, “all the grants of land made before the 24 tofh

January, 1818 by his Catholic majesty, or by his lawful authorities, in the said

territory ceded by his majesty to the United States, shall be ratified and confirmed to

the persons in possession of the lands, to the same extent that the same grants would

be valid if the territories had remained under the dominion of his Catholic majesty.”
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The court noted that the king of Spain had consistently insisted that no part of WestFlorida had been ceded by the Treaty of St. Ildefonso, but that the United States haduniformly denied the title set up by the Crown of Spain, insisting that West Floridahad been transferred to France in the Treaty of St. Ildefonso.  The court stated that theUnited States could therefore not be understood to have admitted that the land inquestion belonged to Spain or that it had passed from Spain to them by the article.The court noted that the words ‘which belong to him’ was evidence of the fact thatthe United States did not admit that the property in question belonged to the king ofSpain.  The court found that the words “all the grants of land made before the 24  ofth
January, 1818, by his Catholic majesty, shall be ratified and confirmed to the personsin possession of the lands, to the same extent that the same grants would be valid ifthe territories had remained under the dominion of his Catholic majesty” to beambiguous.  The court asked the question, “Do these words act directly on the grants,so as to give validity to those not otherwise valid; or do they pledge the faith of theUnited States to pass acts which shall ratify and confirm them?”  The court stated that in the United States a treaty is to be the law of the land,regarded in the courts of justice as equivalent to an act of the legislature, wheneverit operates of itself without the aid of any legislative provision.  But when the termsof the stipulation import a contract when either of the parties engages to perform a

The court noted that the king of Spain had consistently insisted that no part of West

Florida had been ceded by the Treaty of St. Ildefonso, but that the United States had

uniformly denied the title set up by the Crown of Spain, insisting that West Florida

had been transferred to France in the Treaty of St. Ildefonso. The court stated that the

United States could therefore not be understood to have admitted that the land in

question belonged to Spain or that it had passed from Spain to them by the article.

The court noted that the words ‘which belong to him’ was evidence of the fact that

the United States did not admit that the property in question belonged to the king of

Spain. The court found that the words “all the grants of land made before the 24 tofh

January, 1818, by his Catholic majesty, shall be ratified and confirmed to the persons

in possession of the lands, to the same extent that the same grants would be valid if

the territories had remained under the dominion of his Catholic majesty” to be

ambiguous. The court asked the question, “Do these words act directly on the grants,

so as to give validity to those not otherwise valid; or do they pledge the faith of the

United States to pass acts which shall ratify and confirm them?”

The court stated that in the United States a treaty is to be the law of the land,

regarded in the courts of justice as equivalent to an act of the legislature, whenever

it operates of itself without the aid of any legislative provision. But when the terms

of the stipulation import a contract when either of the parties engages to perform a

Page 35

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=8d2513c0-028c-4e4b-8d6d-008986364abd



Page 36

particular act, the treaty addresses itself to the political, not the judicial department,and the legislature must execute the contract before it can become a rule for the court.The court noted that the language did not say that all grants made by the king ofSpain before January 24, 1818 shall be valid to the same extent as if the cededterritories had remained under his dominion.  It did not say that those acts are herebyconfirmed.  The court noted that had that been the language, it would have acteddirectly on the subject, and which would have repealed those acts of Congress whichwere repugnant to it; but its language is that those grants shall be ratified andconfirmed to the persons in possession.  The court found this to be the language ofa contract and that the ratification and confirmation promised must be done by the actof the legislature.  Until such act shall be passed, the court was not at liberty todisregard existing laws on the subject.  The court noted that on May 23, 1828, Congress had passed an act that allclaims embraced in the treaty of February 22, 1819 between the United States andSpain that were too large for the commissioners to decide (under prior legislation)shall be received and adjudicated by the judge of the superior court “provided thatnothing in this section shall be construed to enable the judges to take cognizance ofany claim annulled by the said treaty, or the decree ratifying the same by the king ofSpain, nor any claim not presented to the commissioners or register and receiver.”

particular act, the treaty addresses itself to the political, not the judicial department,

and the legislature must execute the contract before it can become a rule for the court.

The court noted that the language did not say that all grants made by the king of

Spain before January 24, 1818 shall be valid to the same extent as if the ceded

territories had remained under his dominion. It did not say that those acts are hereby

confirmed. The court noted that had that been the language, it would have acted

directly on the subject, and which would have repealed those acts of Congress which

were repugnant to it; but its language is that those grants shall be ratified and

confirmed to the persons in possession. The court found this to be the language of

a contract and that the ratification and confirmation promised must be done by the act

of the legislature. Until such act shall be passed, the court was not at liberty to

disregard existing laws on the subject.

The court noted that on May 23, 1828, Congress had passed an act that all

claims embraced in the treaty of February 22, 1819 between the United States and

Spain that were too large for the commissioners to decide (under prior legislation)

shall be received and adjudicated by the judge of the superior court “provided that

nothing in this section shall be construed to enable the judges to take cognizance of

any claim annulled by the said treaty, or the decree ratifying the same by the king of

Spain, nor any claim not presented to the commissioners or register and receiver.”
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The reference to a court of a contracting state in subparagraph 3. applies only when it is seized of an2action.  It does not state when a court is to be seized of an action. Page 37

The court also noted that Congress passed acts confirming complete grants of landfrom the Spanish government based on reports made by the commissioners.  Thecourt found that all of these laws indicated that Congress had reserved to itself thesupervision of the titles reported by its commissioners but had passed no lawwithdrawing the grants from the 14  section of Act 1804 [the statutory languageth
quoted above], which nullified all grants from the king of Spain after the Treaty ofSt. Ildefonso in 1800.  Thus, because the plaintiff did not bring himself within thecoverage of any of the Acts of Congress, the court refused to give any effect to theTreaty of Amity, Settlement and Limits signed on February 22, 1819, and the plaintiffwas without any remedy.Turning to the instant case, the language of the Convention is ambiguous.  Thelanguage of Article II is a directive to each contracting state to take action: “EachContracting State shall recognize.”   Article III likewise is a directive to each2
contracting state to take action.  “Each Contacting State shall recognize.”  NeitherArticle provides how they shall be recognized or by whom.  This language is not any more clear than the language found in Foster v.Neilson.  However, the legislative history is clear.  House Report 91-1181 provides

The court also noted that Congress passed acts confirming complete grants of land

from the Spanish government based on reports made by the commissioners. The

court found that all of these laws indicated that Congress had reserved to itself the

supervision of the titles reported by its commissioners but had passed no law

withdrawing the grants from the 14 tsection of Act 1804 [the statutory languageh

quoted above], which nullified all grants from the king of Spain after the Treaty of

St. Ildefonso in 1800. Thus, because the plaintiff did not bring himself within the

coverage of any of the Acts of Congress, the court refused to give any effect to the

Treaty of Amity, Settlement and Limits signed on February 22, 1819, and the plaintiff

was without any remedy.

Turning to the instant case, the language of the Convention is ambiguous. The

language of Article II is a directive to each contracting state to take action: “Each

Contracting State shall recognize.” 2 Article III likewise is a directive to each

contracting state to take action. “Each Contacting State shall recognize.” Neither

Article provides how they shall be recognized or by whom.

This language is not any more clear than the language found in Foster v.

Neilson. However, the legislative history is clear. House Report 91-1181 provides

2The reference to a court of a contracting state in subparagraph 3. applies only when it is seized of an
action. It does not state when a court is to be seized of an action.
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“the purpose of [the Convention Act] is to implement the Convention of theRecognition and Enforcement of Foreign Arbitral Awards which was approved by theSenate on October 4, 1968.  The bill would create a new chapter under Title 9 of theU.S.C. (the Federal Arbitration Act) dealing exclusively with the recognition andenforcement and awards pursuant to the provisions of the Convention.  TheConvention . . .  was adopted at the conclusion of the United Nations Conferencewhich was held in New York from May 20 to June 10, 1958.  The Convention enteredinto force on June 7, 1959, and at the present it is in effect for 34 countries.  Althoughthe United States participated in the conference, the Convention was not signed onbehalf of our government at that time because the American delegation felt thatcertain provisions were in conflict with some of our domestic laws.  According to theadministration, however, as a result of increasing support for the Convention (bothwithin and without the government), the United States decided in favor of accessionand it was transmitted to the Senate for advice and consent on April 24, 1968.  Eventhough the Convention was approved in October of 1968, the instrument of accessionwill not be deposited until [the Convention Act] is enacted into law.The House Report attached a letter dated December 3, 1969 from Mr. H. G.Torbert, Jr., Acting Assistant Secretary for Congressional Relations, Department ofState, to the Speaker of the House of Representatives requesting enactment of the

“the purpose of [the Convention Act] is to implement the Convention of the

Recognition and Enforcement of Foreign Arbitral Awards which was approved by the

Senate on October 4, 1968. The bill would create a new chapter under Title 9 of the

U.S.C. (the Federal Arbitration Act) dealing exclusively with the recognition and

enforcement and awards pursuant to the provisions of the Convention. The

Convention . . . was adopted at the conclusion of the United Nations Conference

which was held in New York from May 20 to June 10, 1958. The Convention entered

into force on June 7, 1959, and at the present it is in effect for 34 countries. Although

the United States participated in the conference, the Convention was not signed on

behalf of our government at that time because the American delegation felt that

certain provisions were in conflict with some of our domestic laws. According to the

administration, however, as a result of increasing support for the Convention (both

within and without the government), the United States decided in favor of accession

and it was transmitted to the Senate for advice and consent on April 24, 1968. Even

though the Convention was approved in October of 1968, the instrument of accession

will not be deposited until [the Convention Act] is enacted into law.

The House Report attached a letter dated December 3, 1969 from Mr. H. G.

Torbert, Jr., Acting Assistant Secretary for Congressional Relations, Department of

State, to the Speaker of the House of Representatives requesting enactment of the
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subject legislation.  The letter provided in a pertinent part: “at the [Senate ForeignRelations Committee hearing] on the Convention, the witness from the [State]department informed the Foreign Relations Committee the deposit of the USinstrument of accession would be deferred until the Congress enacted the necessaryimplementing legislation (Senate Executive Report 10, 90  Congress, Secondth
Session).  The Federal Arbitration Act, which has been codified in Title 9 of the USCembodies basic national policy concerning arbitration.  The Secretary of State’sadvisory committee on private international law, suggests that the Department discusswith a small group of representatives of [the ABA, members of the arbitration bar andlaw school professors] the most effective approach to the implementing legislation.The consensus of the group, with which the Department of Justice concurs, was thatrather than amending a series of sections of the Federal Arbitration Act, it would bepreferable to enact a new chapter dealing exclusively with recognition andenforcement of awards falling under the Convention.  This approach would leaveunchanged a largely settled interpretation of the Federal Arbitration Law but notunder the Convention.”  Public Law 91-368 provided “this Act [enacting this chapter] shall be effectiveupon the entry into force of the Convention with respect to the United States [theConvention was entered into force for the United States on December 29, 1970].

subject legislation. The letter provided in a pertinent part: “at the [Senate Foreign

Relations Committee hearing] on the Convention, the witness from the [State]

department informed the Foreign Relations Committee the deposit of the US

instrument of accession would be deferred until the Congress enacted the necessary

implementing legislation (Senate Executive Report 10, 90 t Congress, Secondh

Session). The Federal Arbitration Act, which has been codified in Title 9 of the USC

embodies basic national policy concerning arbitration. The Secretary of State’s

advisory committee on private international law, suggests that the Department discuss

with a small group of representatives of [the ABA, members of the arbitration bar and

law school professors] the most effective approach to the implementing legislation.

The consensus of the group, with which the Department of Justice concurs, was that

rather than amending a series of sections of the Federal Arbitration Act, it would be

preferable to enact a new chapter dealing exclusively with recognition and

enforcement of awards falling under the Convention. This approach would leave

unchanged a largely settled interpretation of the Federal Arbitration Law but not

under the Convention.”

Public Law 91-368 provided “this Act [enacting this chapter] shall be effective

upon the entry into force of the Convention with respect to the United States [the

Convention was entered into force for the United States on December 29, 1970].

Page 39

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=8d2513c0-028c-4e4b-8d6d-008986364abd



Page 40

Article XII of the Convention provides that the Convention shall enter into force onthe 90  day after deposit by such state of its instrument of ratification or accession.th
Thus, the Senate who gave advice and consent the State Department who madethe agreement and the House of Representatives, who adopted the implementinglegislation, all believed that the legislation was necessary to implement theConvention.  The interpretations by both houses of Congress and the executivebranch are entitled to great weight.  Moreover, the adoption of the implementinglegislation was a predicate to the advice and consent of the Senate.  Thus, this courtshould find that the Convention Act was necessary to implement the Convention, andthat the Convention was not self-executing.F. The Convention is Implemented only by the Convention ActIt is the implementing legislation, rather than the treaty itself, that is giveneffect as the law of the United States.  That is true even when a non-self-executingagreement is “enacted” by, or incorporated in, implementing legislation.  Restatement(Third) of Foreign Relations Law § 111 (1987).  In Medellin v. Texas,       US      , 128S.Ct. 1346 (2008), in note 2, the court stated that a non-self-executing treaty does notby itself give rise to domestically enforceable federal law.  Whether such a treaty hasdomestic effect depends upon implementing legislation passed by Congress.  In Yuen Jin v. Mukascy, 538 F.3d 143 (2 Cir. 2008), the petitioners argued that

Article XII of the Convention provides that the Convention shall enter into force on

the 90 tday after deposit by such state of its instrument of ratification or accession.h

Thus, the Senate who gave advice and consent the State Department who made

the agreement and the House of Representatives, who adopted the implementing

legislation, all believed that the legislation was necessary to implement the

Convention. The interpretations by both houses of Congress and the executive

branch are entitled to great weight. Moreover, the adoption of the implementing

legislation was a predicate to the advice and consent of the Senate. Thus, this court

should find that the Convention Act was necessary to implement the Convention, and

that the Convention was not self-executing.

F. The Convention is Implemented only by the Convention Act

It is the implementing legislation, rather than the treaty itself, that is given

effect as the law of the United States. That is true even when a non-self-executing

agreement is “enacted” by, or incorporated in, implementing legislation. Restatement

(Third) of Foreign Relations Law § 111 (1987). In Medellin v. Texas, US , 128

S.Ct. 1346 (2008), in note 2, the court stated that a non-self-executing treaty does not

by itself give rise to domestically enforceable federal law. Whether such a treaty has

domestic effect depends upon implementing legislation passed by Congress.

In Yuen Jin v. Mukascy, 538 F.3d 143 (2 Cir. 2008), the petitioners argued that
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the United Nations Protocol relating to the status of refugees and the United NationsConvention Against Torture required the INS to ensure that aliens will not bereturned to a country in which they are likely to face prosecution or torture.  Thecourt, citing prior precedent, found that these two treaties were not self-executingtreaties.  The court stated that they therefore do not create private rights petitionerscan enforce in this court beyond those contained in the implementing statutes andregulations.  The court noted that even if the treaties were self-executing that therewas a strong presumption against inferring individual rights from internationaltreaties.  Id. at 159.   In ITC Limited v. Punchgini, Inc., 482 F.3d 135 (2  Cir. 2007), the courtnd
addressed whether certain provisions of the Paris Convention together with certainarticles of the Agreement on Trade provided legal support for a “famous marks claim”under the Lantham Act.  The treaty provided for member states upon request of aninterested party to prohibit the use of a trademark considered by competent authorityof the country of registration or use to be well known in that country as being alreadythe mark of a person entitled to the benefits of the Convention.  The court held thatthe provision [of Article 16 for the protection of service marks] was “plainly not aself-executing treaty.”  The court found that the agreements “are not self-executingand thus their legal effect in the United States is governed by implementing

the United Nations Protocol relating to the status of refugees and the United Nations

Convention Against Torture required the INS to ensure that aliens will not be

returned to a country in which they are likely to face prosecution or torture. The

court, citing prior precedent, found that these two treaties were not self-executing

treaties. The court stated that they therefore do not create private rights petitioners

can enforce in this court beyond those contained in the implementing statutes and

regulations. The court noted that even if the treaties were self-executing that there

was a strong presumption against inferring individual rights from international

treaties. Id. at 159.

ndIn ITC Limited v. Punchgini, Inc., 482 F.3d 135 (2 Cir. 2007), the court

addressed whether certain provisions of the Paris Convention together with certain

articles of the Agreement on Trade provided legal support for a “famous marks claim”

under the Lantham Act. The treaty provided for member states upon request of an

interested party to prohibit the use of a trademark considered by competent authority

of the country of registration or use to be well known in that country as being already

the mark of a person entitled to the benefits of the Convention. The court held that

the provision [of Article 16 for the protection of service marks] was “plainly not a

self-executing treaty.” The court found that the agreements “are not self-executing

and thus their legal effect in the United States is governed by implementing
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legislation.”  The court noted that Congress amended numerous federal statutes toimplement specific provisions of the treaty, but it had enacted no legislation aimeddirectly at the provision at issue, and the treaty of its own force provided no remedy.In United States v. Arredondo, 31 U.S. 691, 6 Pet. 691 1832, authored byJustice Baldwin, the United States had passed various acts to implement the treaty ofFebruary 22, 1819 with Spain.  By legislation, Congress appointed commissioners todecide private claims to land within the ceded territory where the land did not exceeda league square and, on those exceeding that quantity, the commissioners weredirected to report their opinion for future action by Congress.  The larger claims werereserved and remained unsettled until resolution which was done by passage of a lawdated May 23, 1828.  The law provided in the sixth section: “that all claims to landwithin the territory of Florida, embraced by the treaty, which shall not be finallydecided and settled under the previous provisions of the same law, containing agreater quantity of land than the commissioners were authorized to decide, and abovethe amount confirmed by the Act, and which shall not have been reported asantedated or forged, shall be received and adjudicated by the judge of a superior courtof the district within which the land lies, upon the petition of the claimant, accordingto forms, rules, regulations, conditions, restrictions and limitations prescribed to thedistrict judge and claimants in Missouri by the Act of May 26, 1824.”  The Act of

legislation.” The court noted that Congress amended numerous federal statutes to

implement specific provisions of the treaty, but it had enacted no legislation aimed

directly at the provision at issue, and the treaty of its own force provided no remedy.

In United States v. Arredondo, 31 U.S. 691, 6 Pet. 691 1832, authored by

Justice Baldwin, the United States had passed various acts to implement the treaty of

February 22, 1819 with Spain. By legislation, Congress appointed commissioners to

decide private claims to land within the ceded territory where the land did not exceed

a league square and, on those exceeding that quantity, the commissioners were

directed to report their opinion for future action by Congress. The larger claims were

reserved and remained unsettled until resolution which was done by passage of a law

dated May 23, 1828. The law provided in the sixth section: “that all claims to land

within the territory of Florida, embraced by the treaty, which shall not be finally

decided and settled under the previous provisions of the same law, containing a

greater quantity of land than the commissioners were authorized to decide, and above

the amount confirmed by the Act, and which shall not have been reported as

antedated or forged, shall be received and adjudicated by the judge of a superior court

of the district within which the land lies, upon the petition of the claimant, according

to forms, rules, regulations, conditions, restrictions and limitations prescribed to the

district judge and claimants in Missouri by the Act of May 26, 1824.” The Act of
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May 26, 1824 further authorized the superior court to hear and determine the claimaccording to the principles of justice and the laws and ordinances of the governmentunder which the claim originated.  Plaintiff brought himself under this Act and the court stated that the Actdirected it to determine the matter according to the principals of justice, which in turnrequired the court to determine the case according to the Law of Nations, thestipulations of any treaty and proceedings under the same, and the several acts ofCongress in relation thereto, and the laws and ordinances of the government fromwhich it is alleged to be derived, and all other questions which may properly arisebetween the claimants and the United States.  The court stated that the plaintiff inFoster v. Neilson was in different circumstances than the plaintiff in this case.  Theplaintiff in that case stood simply on his own right without any act of Congressauthorizing the suit or conferring on the court any extraordinary powers.  The courtnoted that in Foster v. Neilson, the court deemed the settlement of nationalboundaries to be a political question, and that it was not the duty of the court to lead,but to follow the action of the other departments of the government; and that it couldnot determine individual rights when those have not acted.  The court stated that therule established in Foster v. Neilson ‘if the course of the nation had been a plain one,its courts would hesitate to pronounce it erroneous”... “we think, then, however

May 26, 1824 further authorized the superior court to hear and determine the claim

according to the principles of justice and the laws and ordinances of the government

under which the claim originated.

Plaintiff brought himself under this Act and the court stated that the Act

directed it to determine the matter according to the principals of justice, which in turn

required the court to determine the case according to the Law of Nations, the

stipulations of any treaty and proceedings under the same, and the several acts of

Congress in relation thereto, and the laws and ordinances of the government from

which it is alleged to be derived, and all other questions which may properly arise

between the claimants and the United States. The court stated that the plaintiff in

Foster v. Neilson was in different circumstances than the plaintiff in this case. The

plaintiff in that case stood simply on his own right without any act of Congress

authorizing the suit or conferring on the court any extraordinary powers. The court

noted that in Foster v. Neilson, the court deemed the settlement of national

boundaries to be a political question, and that it was not the duty of the court to lead,

but to follow the action of the other departments of the government; and that it could

not determine individual rights when those have not acted. The court stated that the

rule established in Foster v. Neilson ‘if the course of the nation had been a plain one,

its courts would hesitate to pronounce it erroneous”... “we think, then, however
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individual judges might construe the treaty of St. Ildefonso, it is the province of thecourt to conform its decision to the will of the legislature, if that has been clearlyexpressed” was not at issue because congress had given it authority to act inlegislation.  “We must therefore be distinctly understood as not in least impairing, butaffirming the principal of Foster v. Nelson.”      The court stated it was authorized to construe the treaty, not as a contractbetween two nations, the stipulations which must be executed by an act of Congressbefore it can become a rule for a decision, not as the basis and only foundation of thetitle of the claimant, but “as a rule to which we must have due regard in decidingwhether the claimant’s have made out title to the lands in controversy - a rule bywhich we are neither directed by the law or bound to make our decree upon, any morethan on the laws of nations, of Congress or of Spain.”  Id. at 735.  “The Acts of 1824and 1828 authorize and require us to decide on the pending title on all the evidenceand laws before us.”  Id. at 735.   The point of Arredondo, is that the basis for theclaim to title was not the treaty, but the laws, which imported the treaty for court’sdecision. Thus, because the Convention is not self-executing, the Convention is giveneffect only through its implementing legislation, the Convention Act.  TheConvention Act serves as the only basis for the federal remedy of arbitration,

individual judges might construe the treaty of St. Ildefonso, it is the province of the

court to conform its decision to the will of the legislature, if that has been clearly

expressed” was not at issue because congress had given it authority to act in

legislation. “We must therefore be distinctly understood as not in least impairing, but

affirming the principal of Foster v. Nelson.”

The court stated it was authorized to construe the treaty, not as a contract

between two nations, the stipulations which must be executed by an act of Congress

before it can become a rule for a decision, not as the basis and only foundation of the

title of the claimant, but “as a rule to which we must have due regard in deciding

whether the claimant’s have made out title to the lands in controversy - a rule by

which we are neither directed by the law or bound to make our decree upon, any more

than on the laws of nations, of Congress or of Spain.” Id. at 735. “The Acts of 1824

and 1828 authorize and require us to decide on the pending title on all the evidence

and laws before us.” Id. at 735. The point of Arredondo, is that the basis for the

claim to title was not the treaty, but the laws, which imported the treaty for court’s

decision.

Thus, because the Convention is not self-executing, the Convention is given

effect only through its implementing legislation, the Convention Act. The

Convention Act serves as the only basis for the federal remedy of arbitration,
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importing the Convention as a rule for decision.  That the Convention Act is an actof Congress is beyond dispute.  Because the Convention Act and the FederalArbitration Act are both “Acts of Congress,” there is no basis to apply the McCarran-Ferguson Act differently to one than to the other.G. The McCarran-Ferguson Act Suspends the Federal Remedy ofArbitration in the Convention ActThe legislative history clearly establishes that the Convention is not self-executing.  The case law holds that the Convention provides no remedy absent itsenabling legislation.  The enabling legislation was the Convention Act, an “Act ofCongress.”  Where it applies, the McCarran-Ferguson Act suspends the federalremedy of arbitration under the Convention Act in the same manner as under theFederal Arbitration Act.  There is no basis to distinguish the two.  The McCarran-Ferguson Act applies to every person engaged in the business of insurance within astate.   In Munich Am. Reinsurance Co. v. Crawford, 141 F.3d 585 (5th Cir. 1998), apanel of this court stated: “there is no question that the FAA does not relatespecifically to the business of insurance.”  The court relied upon Fabe, stating:“statutes that focus on protecting the relationship between the insurer and the insuredare laws regulating the business of insurance.”  The court stated: “statutes aimed at

importing the Convention as a rule for decision. That the Convention Act is an act

of Congress is beyond dispute. Because the Convention Act and the Federal

Arbitration Act are both “Acts of Congress,” there is no basis to apply the McCarran-

Ferguson Act differently to one than to the other.

G. The McCarran-Ferguson Act Suspends the Federal Remedy of
Arbitration in the Convention Act

The legislative history clearly establishes that the Convention is not self-

executing. The case law holds that the Convention provides no remedy absent its

enabling legislation. The enabling legislation was the Convention Act, an “Act of

Congress.” Where it applies, the McCarran-Ferguson Act suspends the federal

remedy of arbitration under the Convention Act in the same manner as under the

Federal Arbitration Act. There is no basis to distinguish the two. The McCarran-

Ferguson Act applies to every person engaged in the business of insurance within a

state.

In Munich Am. Reinsurance Co. v. Crawford, 141 F.3d 585 (5th Cir. 1998), a

panel of this court stated: “there is no question that the FAA does not relate

specifically to the business of insurance.” The court relied upon Fabe, stating:

“statutes that focus on protecting the relationship between the insurer and the insured

are laws regulating the business of insurance.” The court stated: “statutes aimed at
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protecting this relationship [between an insurance company and its policyholders],directly or indirectly are laws regulating the business of insurance.”  Id. at 593-594.“[L]aws [regulating the business of insurance] symbolize the public interest in havingthe States continue to serve as the preeminent regulators of insurance in our federalsystem and indicates the special status of insurance in the realm of state sovereignty.” Id. at 595.   “What we are saying is that, by operation of the McCarran-Ferguson Act,a federal act that permits states to exert broad power over the insurance industry, statelaws regulating the business of insurance may suspend federal remedies based onconflicting federal statutes -here, the FAA.”  (emphasis added) Id. at 595-596.These statements apply equally to the Convention Act as to the FAA.  Thereis no basis to distinguish the Convention Act from the FAA in those limitedcircumstances where, as here, the state has the power to regulate and the McCarran-Ferguson Act applies.  In Medellin, the court stated that the United States is alwaysat liberty to make such laws as it thinks proper.  Id. n.5, 128 S.Ct. at 1359.  Londonmust concede that Congress “could have” passed a law excluding the business ofinsurance from the Convention Act.  LSAT respectfully submits that Congress did soin the McCarran-Ferguson Act, in those cases where the state has the authority toregulate the insurers conduct.What else could Congress have said?  LSAT submits that any additional

protecting this relationship [between an insurance company and its policyholders],

directly or indirectly are laws regulating the business of insurance.” Id. at 593-594.

“[L]aws [regulating the business of insurance] symbolize the public interest in having

the States continue to serve as the preeminent regulators of insurance in our federal

system and indicates the special status of insurance in the realm of state sovereignty.”

Id. at 595. “What we are saying is that, by operation of the McCarran-Ferguson Act,

a federal act that permits states to exert broad power over the insurance industry, state

laws regulating the business of insurance may suspend federal remedies based on

conflicting federal statutes -here, the FAA.” (emphasis added) Id. at 595-596.

These statements apply equally to the Convention Act as to the FAA. There

is no basis to distinguish the Convention Act from the FAA in those limited

circumstances where, as here, the state has the power to regulate and the McCarran-

Ferguson Act applies. In Medellin, the court stated that the United States is always

at liberty to make such laws as it thinks proper. Id. n.5, 128 S.Ct. at 1359. London

must concede that Congress “could have” passed a law excluding the business of

insurance from the Convention Act. LSAT respectfully submits that Congress did so

in the McCarran-Ferguson Act, in those cases where the state has the authority to

regulate the insurers conduct.

What else could Congress have said? LSAT submits that any additional
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language would be mere surplusage.  LSAT submits that Congress could not havebeen more explicit; it provided that; “[t]he business of insurance, and every personengaged therein, shall be subject to the laws of the several States which relate to theregulation or taxation of such business; “[n]o Act of Congress shall be construed toinvalidate, impair, or supercede any law enacted by any State for the purpose ofregulating the business of insurance, and that silence on the part of the Congressshall not be construed to impose any barrier to the regulation or taxation of suchbusiness by the several States.”  This language applies with as much force to theConvention Act as to the FAA on the facts of the instant case.VI. CONCLUSIONThe decision of the district court should be affirmed.  If, however, this courtdisagrees, the case should be remanded for further proceedings.By attorneys:PROVOSTY, SADLER, DELAUNAY,FIORENZA, AND SOBEL_______________________Joseph J. Bailey, # 19470Capital One Bank Building934 Third Street, Suite 801Post Office Drawer 1791Alexandria, LA 71309-1791Telephone: (318) 445-3631ATTORNEYS FOR LOUISIANASAFETY ASSOCIATION OFTIMBERMEN

language would be mere surplusage. LSAT submits that Congress could not have

been more explicit; it provided that; “[t]he business of insurance, and every person

engaged therein, shall be subject to the laws of the several States which relate to the

regulation or taxation of such business; “[n]o Act of Congress shall be construed to

invalidate, impair, or supercede any law enacted by any State for the purpose of

regulating the business of insurance, and that silence on the part of the Congress

shall not be construed to impose any barrier to the regulation or taxation of such

business by the several States.” This language applies with as much force to the

Convention Act as to the FAA on the facts of the instant case.

VI. CONCLUSION

The decision of the district court should be affirmed. If, however, this court

disagrees, the case should be remanded for further proceedings.

By attorneys:
PROVOSTY, SADLER, DELAUNAY,
FIORENZA, AND SOBEL

Joseph J. Bailey, # 19470
Capital One Bank Building
934 Third Street, Suite 801
Post Office Drawer 1791
Alexandria, LA 71309-1791
Telephone: (318) 445-3631
ATTORNEYS FOR LOUISIANA
SAFETY ASSOCIATION OF
TIMBERMEN
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