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Charities frequently desire to house some of their as-
sets and operations in a subsidiary company for liabil-
ity protection, management and other beneficial busi-
ness reasons. The Internal Revenue Service (“IRS”)
has issued recent guidance (Notice 2012-52) that
makes a limited liability company (“LLC”) the ideal
choice of entity for this purpose in many instances.
In particular, the guidance resolves any doubt about
a charity’s ability to fundraise from individual donors
through a wholly owned LLC.

Background

Many charities create wholly owned LLCs over
which they maintain full voting and economic con-
trol while at the same time receiving the benefits of
a separate legal entity, such as liability protection
and distinct management. Unlike corporations, LLCs
that are wholly owned are disregarded as an entity
separate from their owner for federal income tax pur-
poses. In tax parlance, these LLCs are known as “dis-
regarded entities.”

For federal income tax purposes, contributions to an
entity generally are not deductible unless the entity is
an organization described in Section 501(c)(3) of the
Internal Revenue Code. Obtaining such status gener-
ally requires a time consuming application process
with the IRS.

Prior to Notice 2012-52, there was no direct authority
governing the ability of individuals to make charitable
donations to an LLC that is wholly owned by a char-
ity without the LLC itself seeking exempt status from
the IRS. There have been related rulings suggesting
that a wholly owned LLC should be disregarded and

therefore not required to seek exemption on its own.
For example, the IRS held in private letter rulings and
other guidance that assets transferred to and held by a
single member disregarded entity owned by a charity
are treated as assets of the charity itself for certain tax
purposes and for public reporting and disclosure pur-
poses. However, the IRS had not taken a public posi-
tion on the question of whether a donor is entitled to
claim a charitable contribution deduction if the donor
makes a contribution to a disregarded entity whose
sole member is a charitable organization. This ambi-
guity was also unresolved by case law.

The July 31, 2012 Notice

In Notice 2012-52, the IRS provided direct guidance
on the issue of contributions in these circumstances.
The guidance provides that if all other requirements
necessary for a deduction are met, the IRS will treat
a contribution to a U.S. single-member LLC that is
wholly owned and controlled by a U.S. charitable or-
ganization as branch or division of the owner charita-
ble organization. As a consequence, the U.S. charitable
organization is the donee organization for purposes of
the substantiation and disclosure requirements.

The guidance encourages charities to disclose that
the single-member LLC is wholly owned by the U.S.
charitable organization and treated by the organiza-
tion as a disregarded entity. The charitable limitations
apply as though the gift were made to the U.S. chari-
table organization.

Notice 2012-52 is effective for charitable contribu-
tions made after July 30, 2012, and taxpayers may
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rely on the notice before the effective date for tax
years for which the period of limitation or refund or
credit has not expired.

We caution, however, that use of an LLC can raise
other issues that should be addressed with appropri-
ate planning. For example, a wholly owned LLC is
generally considered to be an entity separate from its
owner for state purposes. As a result, the LLC may
have registration and filing obligations separate from
those of its parent charity. Moreover, many state laws
regarding deductions for donors are not as clear as the
recent IRS guidance, and certain states may question
an LLC’s eligibility for other tax exemptions, such as
sales or property taxes. @

IRS Circular 230 Disclosure. To ensure compliance
with any requirements imposed by the IRS, we inform
you that the federal tax advice contained in this docu-
ment is not intended or written to be used, and can-
not be used, for the purpose of (i) avoiding penalties
under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any

transaction or matter addressed herein.

This summary of legal issues is published for infor-
mational purposes only. It does not dispense legal
advice or create an attorney—client relationship with
those who read it. Readers should obtain profession-
al legal advice before taking any legal action.
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